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of water supply 1o the syseem users (population,
The estimated investment is 55¢
Management of the Magonal [osdeute of Child i—if:nlth: the project encompa
the management of dhe Instinure, which wil

and 10 operating theatees),

7 midlian.

iculoiral and hydroelectrio

I provide pacdiawic serviges
mdugimg aperation and maintenance of che infrasoucoure (242 hospital:be
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Munuel Provisio and Frederico Quintela)

ANTRODUCTION

12016, the Portsguese infrastrucrues marker had proved remarkably resilient du!m;
ifficule marker mndm{ms and lguidity consuaings, with a signilicans number of
_iemciung fnancial close in 2008, 2009 and the beginning of 2010, pacdeularly in

thé road, rail and healch-care secrors: maost of those deals had the benefic of the heavy

olvernent from che EIB. From the commercial banks perspecive, soft mini-perms
re.che stracoure of cholce, widh strong lncentves for e sponsors w relinance because
ash sweeps and punitive margin step-ups.

The drop-off In governmen: funding for investmenc in major infrascructures
_=g3m1mm_s has been significant sinee eacly 2010, and, further o the Portuguese bailou
ubay 2011 and the subsequenr austericy programme, ougoing PPPs are the wubjecr
rong disapproval in public opinion, bearing in mind the paymenrs due by the
upuese staie under such projects in the conrext of taxes having been considerably
vessed and social benchies significantdy reduced.

The renewable cnergy secror has remained relarively mmune o the Gnancial
is. s of 2008 and 2009 and has supported project-financed serucrures by virtue of
crive Poruguese feed-in rifls for energy produced from renewable sources. It s
v, however, facing major constraings as such Bvousable feed-in wriffs aze also subject
trong criticism due to che finaneial situadon of the couny.

Marnuel Prosisio i o putner and Predecdon Quineels s o managing

souiae ar b

Almeida & Associades, Sociedude de Advogados RL.
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THE YEAR IN REVIEW

surictive cransfer formalicies so which they are subject and their sbility t caise funds by

thercapital markers,

H H Y . FIR i JE, », - Tar ; - a e 3
v in rhe sroject Bnance marke sal s currendy low, Some developmen WL
Activity i the project Rnance m het i Partugal is cu i} v cof ; P With respect to the construceion contracror, the torporae form generally used
200y have been cancelled because of the economic orisiz und as a resulr of the assessmen [ N
Pmi““ have been cancelled because of the cconomic Sl whers the same is formed by a group of construcrion companies is the agrepanienis
of ongoing PPy thae was impased by the guidelines ser out in dhe memorandum
)

o
el
UndaersTang ;

AE May 2011 Hplesnenitar de empresas {ACEY The ACE s a joing and several joinr veature
o clpmed b e - . o 1w AR i Mav 2611
iy signed by the Portuguese stare, the BU and the "’1_ u vl su 4 carporated and registered widh the commercial zegistey and subject o a specific legal
conditions for the bailour @ be advanced 1o Porrugal. As part of diose guidelin

'

20 mose significant PPP cono

Fortugal has been fustructed o review the counern
T 115y fre e ieve oy e ek - AUV T A8 3 g ‘;31}(: 1{;‘11;:3 -
tnclading irs major road PUPs, with a view to assessing the feasibility of renezori: Documentation
congtiets o reduce the goverament’s financial nbixgamn& This assessment took giac

o . o , LT YT crrt e e 1 The underying coneraceual framework of o roject linance cransactivn in Portueal

during the final quarier of 2011 and the renegodiadon of some PP conumcts was p : g

) o i . = b oo wicionally inchudes a concession contracr or a Heence ¢ giving the projecr company the

fr place. The main poal of these renegoriations is to lessea public sxpendirure in coming g : any e
prace. e main g k _ ) - N ihe 1o carry out dhe project, a shareholders agreement o regulaie the relaronship

yewes. For chils purpose, some developriene projeces have been reduced in thelr scopé _ : 1 & ; SHOns;

/ ’ - cen’ the sp@mtm’pm;au companys sharcholders and an equiny subscripiion

altowing savings in construction works and associated capiral and haancing costs, g ' ! -
o ) . Ipreement, a ser of Ainance documents and certain major commercial contracts.
also avoiding sorue future operation and mainenance spending T ) : ’
G i ] : _ L o raki “The fGnance package usually comprises a commercial bank credir agrecment (as
Moreover, in relation o projeces already completed, renegodadons are also rakis & ; &

. , ) Tabiliy paymens, 2nd o incrodin s an BIB credic agreement and an intercreditor agreement when the EIB i alio
phuce in order w reduce service eequirements and availabilicy payments, and w0 introdyg e B )
a)vxchw-‘- hnance for che project), an accouns agreement, a forccasting agresment,

real woll vegimes in shadow wli toad projects. Such amendments represent a substag -
5 ity documents and dicect sgreements berween the lenders and the contracring

modification w the original dsk allocarion benween the congracting authorliies andt ) i ) i ) e VB
: thority and/or the major project parties, all in a form consistent with inrernationad

roed project companies, Solutlons are being assessed. which sy include minis
marker scandards.

revenue assuted by the conracting authority o the extent of the required paymgs

L , L L s mechanisot is being considered: * Among the major commercial conract, there is o picadly o consrruction coneracy
‘\.lﬁi'.ii.'ii‘ ne hflililii!ig CRRLacs, :"JQ{), an Llp\id" ,‘:hll!ilig FECIRINIS 15 bLﬁ'iﬂ‘L:'; Q()l'hi_(. £red <
. , o : an aperation and maintroance conceace. Supply agreements of sales agreemenss {or
QiiC(‘:L%I’liz‘__”C CONCESEONAINES Ta i'}iQIﬂL}ﬁ.’ iidl{‘l" LlSiigC {1t ii!tfii CONCessans. . . I
P ) . i N thy may also be entered inrw in connection wich the project,
fhese renegodations aee sdll aking place, bur wre expected 1o be compl ) !
o i : : in reladion w the project financings closed in Poreugal in che 19905 and early
SHOTHY. 2

ructure of the
¥ agreemenis to ineernational syndication, the whole financing package other thas

G00s, it was generally accepred rhar, glven the need to adape the lega

] DOCUMENTS AND TRANSACTIONAL STRUCTURES

ssecurity documenss had w he g governed by English law, while ihcf project documents,
tbly che cone

7 in conoruct, were subject to Porruguese law, That ceased 1o be the
i fransacdonal structures o iri the mid-2000s, ar which point the project financiers actdve in Porrugal had

Other than che power projects {where one can come across with the B(f)()“l’--azm_('_f

most project Anance deals cdosed w0 (EIlCC in Pmmgﬂ are based on conc

o

me sufficientdy comforrable with the Parcugnese law and so most finance documienss
ted thereafier are governed by Porwugnese law, bur dosely follow ehe sirtorure of 3
pical English law project Anance documentariosn prackage,

governmental autha
¢

a
Thers is no precedent in Por mgai of pm;cL‘f i"iuzmciugs making use of 4 BOL strucrur

The Companies Code coneraplates swo forms of limited liability comps Delivery methods and standard forms
that may be used for the purpose of developing projects in p"“'“f%:fﬁ_- Hm"‘ cotp she vase majority of the Portuguese projecr finance wansactions cosed 1o dare, the
forms ure the sociedude andnima (SA) and the secfedads por guotas. The SA is tviig icession-based cunttm(uea} contracts used do noe follow any scndaed form such
ose issued by the FIBIC, the JCT or the 1CE. Hence, the form of constraction
tract used In ench case vares depending on the sector of irdusery ar suke or the
sors involved.

chosen, the
strucoure and decision- m‘mu‘ﬂ mechanism (when comparing with 4 joeiedade par g
and is generally subject 1o more sur UL COMPOTATe FOVEINANTE feuifements — bol

o management and audiving of their acrdviries — which is Pcnti‘;ﬁi}’ SECIY A5 ChsuE

bioher | | Cl ; |of el e "The srandard forms of construction contracts issued by e FIDIC ar adjusted
spher fev b ob crang FALEneyY 0 i 100 STrone [ (){ G IHC ATV . o . c
HGIET VAL ot talisparensy and allowing u stronger degree of L DIC-bused contraces have, however, heen used in Porugal for large power and
the project corpany by che swhkeholders,

, enewable projecr deals where the contractor is a fureign ey,
Criher tmporeng features of SAs ane the perceived hig gher liquidicy of their ey :

i

tions {shares) when compared with char of sees yr/are'cx por guatas, due o thé
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IV BRISK ALLOCATION AND MANAGEMENT

gstimute of the damages thar may sesult of sssch breach Caps on liability are also pencealls
dmiried by most Porruguese scholass.

i Munagement of risks Portuguese project contractors historically have had unlimited liabilicy under the
pective contracts. In recent years, liabilley caps have been insroduced in construction
vantaces in line with the commercial practi

The concession congract allecawes the relevant project risks between the conrractin

authority and the project company. The risks that remain with the conrracting autharir

in other couneries,

are covered by the ‘Anancial bakince mechanisay, which is a key concepr in all concess Ao coniracrs where 2 linbilicy cap is foreseen, the same is often equivalent ¢

oy

brased project Anance trensaceions in Portugal, heconace price and, dince no restriciions are made o rhe type of mm(wcx thar are

1t financial balance event arises czmsiag a deterioration i the levels of the projec considered for compensation purposes, the relevant legal provisions will apply, Tn recen
rarios, the contracting authe

projects, coneracenrs have successtully demanded the inrroductdon of righter liabilicy caps
ndithe exclusion of loss of profic sutfered by the project company.

unilateral variadions by the concacting aus ElE}iiE}’,f(Hc ¢ Sfenre events, spcmﬁlc ciwngg
Lawy ;md o ‘i"i'li{_‘ti{){l dz-:iays caused by the contracting audhoriry, Palitical risks

e prowction of privage property is upheld by the Constirution, 2 weordingly, the

authorioy. ”‘4‘{{ wis hmvcwr not the case tn the PPPI Poceirio-{Uala high-speed:

rionalizadon, expropriation or requisition of privare property can only take place on

project closed In day 2010 {which was cancelled, as parr as the austerity-led review.

h

grounds of public interest and provided char private enddes are de iy compensazed.

P {-): where thar riske was partially assumed by the project company and ‘5‘3“5‘?&““_( Fublic interest may also constiture grounds for rermination of the concession
the lacter o the cantacior . onrract by the contracting muthoriey, in which case the coneracring authoricy wiil
The project company generally passes on o the conumaor all design olupensare the preject company for all the damages caused (which 1 way inchude foss of

ction obligarions, Uabilies and «

-
i
i

k4

s under 4 constructon contracr which is fitly fofit). The construction conrracror may also be compensaced under rhe back-ro-back
sack with the concession contre,

: : fnciple. Seme concession contmers sot out the merhod for caleuls iing the damages
e contracior usually underuakes w operform the design and construct o icurred by the project company in case of terminazion by reason of public interest. Such
obligations on a wrnkey and fixed-price basis and, hence, it bears che risk of pri cularion useally rakes inco account the scans of construction,
exgalation of the magerial, equipmeny or workers. L some cases, the conuacror s ll : Other polidcal riskes, such as war, cvil disturbance or srrikey may be considered

asevents of foree smgjenre and, therefore, the project campany shall be relieved from i
Bligations under the concession contract 1o the excent affcied by the relevane event

force majenre. Force majenre events may trigger the fnancial balance mechanism and,

oy revise the puu anneally o reflect inflacion.

Oither risks thar are manskerred by the project company w the contractor Lmei

a clussic concession-based construction conumcr incude the delay and comp Em@ﬂ o

the warks, approval risk, expropristion {where the cost and delivery risk is ?“55?4_‘75 16t the project company {and consequently, the construcdon contractor) shall be

apensated. In case of prolonged force majeure o il the restoracion of the Anancia!
alance of the concession Proves too anerous, the concession conrract iy b
Changes in law may aso be created as 2 political risk, Only a specific change in
Iy entitles the project company to financial balance, The risk of change in general law
itypleaily assumed by the projecy compaay.

£
the Uiu)uu. company by the conwacting auchority), the risk of damage to the worl
lefects during the de

ects liability period,

i

> fermbnaced.

The risks generally covered by the Anancial balance under the concession canr
do not entitle the consractor 10 suspend the works or in any way relieve the COBLACE
ies obligations under dw constructon conrace, The contactor will, however, be endj
£o compensation in aceordance with the "hack-to-back, if and when' principle, (Le
coneractor will only receive compensagion for any of the relevant events o the exien
PIGJECT Compa

compensgared for those sume evenes under the concession ot

SECURITY AND COLLATERAL

€ two main types of securisy dir can be created ander P ortuguese hnv are morgages
id plédges. Morrgages will entide the benehciary, in the cven: of 4 dum £, 1o be paid
itk preference 1 non-secured creditars from the proceeds of the sale of

i Limsiration of Habilicy

Phocler oprmeal Iee T e N T P eyipEe e ”
Under genersd Portuguese law, the contractor is liable o the Projuct company vunoveable
sées o riglhts relaring thureto of of moveable assers subject o registraion (such as

brench of s obligations under the consceucrion conrrace. Al damages caused b
breach must be compensated, including all direct damages and loss of profir bue exclug

&
[$114

omobiles, ships, planes). Pledges will confer similar rights 1o those created by ih
iixd”uul or t.\}!lh'{.ti“{fﬂliil 'L‘i.ﬁl;{hub.

gages bur are creared in respect of moveable {ron-registered) asses or credin,

Porruguese L

by forbids prive general watvers of the right w com pen

N ! v iguese e does not recognise the concepr of 1 flo: wing charge.
althoueh pecife Wavers 3 . e oecutrence of the facr viving dse o the 6 A . ) * ) )
talthough specific waivers the occurrence of the facr giving rse o 1 e Portuguese faw does nar permic the creation of securiny over futiire assews and,

compensation are permairred), Ir s passible, however, for the PArties 1o agree an amgy

i

lfieretore, promissory aggeetnens and

SRS in securiny are entered o w

avercome chis hurdle, Flowever, since Portuguese law does not recognise the concept of

of liguidated damages for breach of Cabligacions, provided thac it represents 3&1}011:15)

362
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assignment by way of security s existing in most (if got all) common law jurisdictior _ Any paities who are responsible for the design of the works {indluding conractos
the Instrument ased 15 a oue assignment of rights, with the ocourrence of an evenr. wha are engaged under design conrracts) will be expected to mainrain professional

efault being cither o conditivn precedent or 2 a’cz'mimaritm event, depending on th ademnity insurance in respect of their desi g labilivies,
bargricing power of the borrawer and sponsors {as applicable). : The use of projecr bonds or monaline structures w finance projeces in Porougal is
Also, Poruguese hiw daes nor allow for remedies other (dhan ourrighesal netcommon practice and the bond refinancing of SCUT do Algarve shadow cail road
wther than in the case of Anancial pledges where appropriztion of financial collarery) roject, in 2001, is the only known successful precedent.

is permitted on enforcemenc of the pledge, provided that the parries have agreed:

commercially reasonable : i s price, Financial pledges mayshe . . :
commetcially reasonable mechanism for ev aluating the price. Financial pledges m ) VI ENFORCEMENT OF SECURITY AND BANKRUPTCY
 PROCEEDINGS

granted over cash on bank sccounts or Anancial instruments (includi ing shares burni

guotas in Portuguese limired labitiny companies) and, more recendy, credits over third

pargies. he enforcement of mortgages shall be made through couer proceedings and the proceeds

Poctuguese project Bnance documentarion generally includes direcr agreements Fihe relevane gale shall be paid o che moar gagee {aftes pavment of any preferred crediss).
;
between the fenders and the conrracting authority and the lendess and any. A e enforcement of pledges may be made through eouir or ou-of. u)mlpmu_:_mnm and

&3

contraciors, All direct agreemenss contemplare step-in rghes in faveur of lenders, whitc

i

fe procesds of the relevan mit shall be paid 10 the pledgee. Aliernadively, the Snancial

{
may be exercised upon the eccurrence of cermin evenis defult of the concessions ledges may also be enforeed by apprapriation of che relevant assets.

under the underying conoaces and, in cerrain cases, defair of the concesstonaire und Appropriatien of fareclasure of the asser is not available o mortgagees or pledgees
Ay o S T . ~ .
the hnance documents, der pledges char are not financiad pledges. Should the lenders be willing to acquire dhe
N

s located 1 Porrugal {inchuding shags
pledges) arraces simp dury, levied on the secured amount, & Stamp dury shall nogh
i

The creadion of SECULIEY INICECSS over ass

aciual assews, they will need ro bid in the judicial sale afong wich, and wn.h no preference

bovn cany other parties interested in the purchase of such property.
ble in the case of security interests that are ancillary and creared simulanes

~ Coure proceduces usually he several mondhs or even more than a year i the
{even if contaiaed in a sepacite notarial deed or agreement) 1o 4 lean provided thapt

gomp kmw of the fegal arguiments ar stake leads to court appe
foan by already been subject to a similar rasation (no ¢ luplication of rax applies).

- nselvency of the Portuguese companies is governed by the Porouguese Insolvency

shareholders are genenlly required 10 provide an-demand bank %“ﬂfmwﬁ‘; ,L}n_’{r: which ddmex insolvency as a debrod’s inability to meer its obli igations as chey

order w0 guaranize thelr equity subscripion and odher funding oblipacions. Standb

allfdue, Insolvency proceedings may be filed by dae debror ar by any of s credisors.
equity comminments w fund general investment, operaticaal coses overruns or Joss f}wcvu, the directon of a company have an obligation w fle for insolvency wirthin
tevenues are ofen also supporeed by on-demand bank guaranzees, 60 days af the date on which they become aware or should have become : aware of the

ooy healrh seerer PP s R ol
i recent health seceor PP, the sharcholders hirve been requested wo Ji()\fldi Q mmivem andd Eilure o do so nry pive rise to cofminal sud/or civil Liubility,

torporate guionree w guatantes, in the proporvion of theis shareholdi ing in each proj The court assumes the key role of ensuring complisnce with the legd rules

4 i &
company (the ClinieCo and the InfraCe) and up O 1 certabn amnoun, any kel of, poverning the insolvency proceedings, with par uz,uidr respe

ihilicy for making an tnitial
yarion of the insolvency pevirion and an assessment of wherther the insolvency and
syment plans approved by creditors are legal and should be cadfied. Tt is also required o

fess a debior’s alleged insolvency in light of the faces emerging during the procecdings
g o & N L F =}
id, i e considers thar the fag

in the project and breach of the obligations of the project company.

Vi BONDS AND INSURANCE

5 justify i, to Isue a declarwion of insolvency, The
ln Porruguese projeces, the contacror is usuafly required w provide a performance bon

i

in

sianive 1 11as T I?l'ﬁ?\"ii“(f "iLiC}) {;‘i‘ﬂﬁi'ﬂl;{l){.‘t‘ 3{')1')@ iiildc‘i' the ession Coniact EJH

wre’s declaration of the debrors insolvency and dhe appoinement of the insolvency

o ensure the fulfilinenr of i obligurions. In concession-based ;‘)mitcts,x not only th

11;111115[141(31 must be published s che Officid Gazete and registered at the debrors
Canmerc :

LGS

also the conscruction contractor and the O8M contrucoor hd\t o d liver performa be insolvency proceeding
bonds ander the respeetive agreements. Most frequenty, performance bonds are DIV ency ssued by the coure, They

by means of irrevacable on- eiam.md hank guarangees.

nay, imwm{_r eull claim cheir cruim N SEPATRTe Proces ilw ubject ro cerrain conditions.

fo addidoen, concession contces foresee the oblizarion of the neoject comyp aims submirted by unsecured credicors, wheose rights have been acknowiedped by the
} £

w0 insure the works for cheir reinsmeement value, Tha insurance obligadon is mmmoii ;

dre, will be paid on g praratia basis, dapmdmé on the value of the insolvenrt assers, ar
Ll‘-ihﬁtmuﬂ to the congractoy under the construction contract o the CRien Lhd {

rrovided thar all other debr of the insolvent estaee has heen paid.
insurance relates w the sedvides performed thereunder, Alteraacivel fy, the cont Secured creditors are usually notified of the declaracion of insolvency since dai

may pastially bear the costs of the msurance policies taken ouc by che projece compan edics are, in plmupf ¢, registered at the relevant registry offices. Accordis 1gly, secured

dirors shall oaly be envided o claim for che amounts owed to chem in the insolveney
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peuceedings within 38 days of thac declaration. Credirors wich security over real proper

PPP AND GTHER PUBLIC PROCUREMENT METHODS

owned by the debeor are paid first by the proceeds rhac result from the sale of such assei oy
]i}

Jecree-Law 86/2003, of 260 April 2003, as amended {the PPD Decree- Law’}, defines the

-

in the event those p fs;cmia are not sufhicient w pay the full amount owed w the crediip
the oustinding amount will be treared as an unseonred claim. Fven where o security wig

granied in favour of the creditor, 10 per cent of the proceeds ar ising from the saleof;

respective assers shall be used o pay the debrs of the insolvent esraze,

weral rules applicable to any PPP in Porwugal. It provides the legal framework and sets
t general gmd‘mu for the creation of P i’i’s, however the PPP Decree-Law does noc
Alrer the declaration of insolvency, the company is contralled by the insolven ontemplate the subsandive rules applicable to PPP conrraces buc sather focuses almaost

administrator. The administrator can perform all acs and carry out all sransacrions wi xclusively an procedural aspecs.

the ordinary course of business in order o allow the continuarion of che compa Sucly fegal framework rakes i account the need o accommodure the rpe of

erading, The disecrors and the shareholders of the company will malncain their functic rpenditure within budgerary regulations and requires the preparadion of cconomicat

angd comperence: 5 however, direceors may not receive any remuneration, and are festess nd Aoancial surveys  confirm the figures for the public sector comparator (ie., the

o resign from their othces, cost thar would be borne by the public ensiry if the project were devel loped by irsell under

dirional procurement methods), According to this Decree-law, 2 PPP can only be

rlohad

£
o

‘ . implum.nmi and, consequently, the concesston contract awarded i the respective
VHI S30CIO-FNVIRONMENTAL ISSUES

o5t is lower than che publi

LOF COMPRraton

i . . PP De aw requires that any procurement procedure o award 4 PPP
i Licensing and permits The PP Decree-Law teq tha wwy procy i

ugr_a.;_m:_m may only be launched after the Issue of the DIA, if required in accordance

Environmental approvais for cach praject are reneradly required under Decree

e - . ) Lo o ith the environmental fegal framework. Such requirement significantly reduces the
6972000, of 3 May 2000, pm‘z;u;m{ o which any application for an environn o ”

. ronmeneat risk wesulsing from the project, since dhe restrictions imposed by he
approval must enclose a detailed EIA togecher with derails of mitigation meastice :

possible alearnarives, As referred o below with respect to the PRP tegal ['r:unewm_'k,.th

vironmental authorities are already koown when the concession contract is execured.

Spp Comen Coerd g . . This fegal framework foresees six legal instruments for che establishrent of a
PUP Decree-Law {see Secrion IX, infra) establishes thar any procurement procedurfég

- . . ) PR PP public works coneession conreaces, public services concession contracts, continuous
anly be launched afrer approval of the relevane environmentl impace declaration (DAY '

. ; . ) k : pply ugresments, service ageements, MANGEEMEnt ggreements and coaperation
Prepending on the secror of industry in question, a project may also bé's s .m e
IEEEMERLS,
to environmeatal ficensing under che inregrated pollution prevencion and contiol pree: D _ cifie £ 5 fr PPPs
The geaeral PPP eogime was preceded by & more specific framework for PPPs
framework. The eavironmental ficence {which i required, in particular, for indus N

in-the health sector by means of Decree-Law 185/2002 of 20 Auguse 2002, That piece
projects) must be obmined before operation commences md must be succes '

legislation, as amended, governs the development of PPPs for the construction,

reciewsd during the endre perind of z’spc;‘;mma of the planc. . Jer i
- . ancing, upuam}n and nmmtumnw m health-care unde forming p 5 art of the L\ ational
Furthermore, in the context of the BU emissions erading system, for proj

i cermain industrial sectors and meeting cerain conditions andfor threshalds

operators mast hold a peemic to emit the greenhouse gases, and be the holder of eii

allowances,

sion are foreseen, two separate project companies must be incorporated.
. lrshould also be noted char Decree-Law 90/2009 of 9 April 2009 and Drecree-
aw 19472009 of 24 August 2009 cstblished the eules applicalle to PPPy in connection

Dther tnduserial and conseruction liconces and perraizs may be required de pu
on the type and specific conditions of cach project 1o be § implemented.
.. . Vot h.mumu;ml water supplies and water and wasre-warer trearment,

i Equator Principles h P : ; . .
Among che PPP ransaczions closed in the pass vears, there were six avallabilioy

t finance market

Most financial instiwasions operating in the Pora jec
¢ growing import an;

Huese o based concession projects ander the new mm pmm"unme procured by the sture-owned
aleeady subseribed o the Fquaror Principles, reflecting ch

oncessionaire Hsoradas de Portsgal and the PPPI Poceirio—Caia high-speed rail projecr.
environmental issues in P{HLUL,LR,‘:L project finance deals.

he closing of the Flospieal de Braga and Vila ium,a projects also involved the challenge
. of successfully separating and allocaring risks bewween two project companies {the
i Responsibility of financial institurions inicCo and the InfraCo] and concessians in order o buitd a bankable deal.
In general cerms, Bnancial instivutions are not ces ponsible for any socio-environmen '
issues arising In connection with & project gansserion. Nevercheless, such habtluy
may apply to the leaders in s gep-in scenario, particulasly if the concession cor
rransferred 1o then
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i Public procuremenr baw. There may slso be emporary embaign situatdons applying to pesons or cndddes

. csiding i non-BEU smes.
(the POCT was published on 29 January 2008 by means of esiding in ne U siates

The Public Contracrs €

Decree-Law 18/2008 and revoked, among other pieces of fegisladon, Decres-Law 59/99

of 2 Lua,ls 1999, which applied © pub lic wocks and i o public warks concessions,
the POC enwered into force six monchs after irs publicadon, and applie

Removal of profits and investment

o here are no currency controls under Portguese law and naney can be freely transierred
' to.or our of Portugal, Neither are there any restrictions on the remitunce of profis or

every public render procedure launched after that momene; ic implemented the mh]
: wyestrnents abroad.

procurement Direcdves 20047/ 17/5C and 2004/ 18/EC of 31 March 2004,
erent procedures for the procurement process apphidable.

The POC sets oue & Under Portuguese wx faw, any income obumined in Porugal by noneresident

to adminiserative coneraces, including rhose to be entered inte in connection with PPE ntities, including dividends of shares in 2 Portuguese compaay or incerest on loans

projects: the direce agreement, the public ender, the limired render by pre-qualificadivhy dvanced w0 a Portuguese borrower, will be subject to withholding tx ar the applicable

the negotation procedure and the comperitve dinlogue. Ditferently from the previo ¢ The applicable care s either the general withhokding rax rate for dividends and

nretest payible o non-resideny enddes (currendy 2% per cent) or the rare odierwise

fegal frumework, the PCC does not automatically require 0 public render for publ

works concessions or public services concession, being the awarding entity eatided’to pplicable under any relevant dousble caxarion AEICEIEn

cheose bevween dhe launch of 2 poblic ender, limited render by pre-qualificadion 65
negotiated procedure,

; - s . - DISPUTE RESOLUTION

In each proceduee allowed by PCC, administrative principles of equal creatrnent
legality, transparency and competidon are duly reflected in dhe respective n’:gulutiﬁ' Special jurisdiction
Marcaver, such Primiﬂlﬁ,&‘ are directly applicable to exch procedure and may be Lok dhe Porcuguese judicial system s essendially divided imio the erdinarv and the
by any ieresied parey. Ifan interesied party considers thatau ace me‘icr the procuremeat duinistrative jurisdicrions, the first being formed by the judicial cours, which cover alt
?mmﬂfhm docs vor comply with applicable regulacion and Pri[mpbf‘ it may clain ivil and criminal mareens and the larer by the ndmmxxu‘;itwc and tx courts, responsible
directly w the swarding entity but also w a courr, I such case, the lri(u:i’ﬁstf:ﬁ. r'rcsaivm;g any administagive or tx marcers,
may sk the court o declare the suspension of all subsequent acrs in E?m procateie There ate no specific courts or wibunals in Porrugal when dealing with projece
procedure {W means af a remporary injuncion, in order to easure thac fs righes are [ance transactons or consttucten conracts and, EEI.{?l“cfl"u(n‘i‘, any Lfi.i;[‘)i,iicx arising
weeversibly durearened. ' creliom will be reselved by the judicial cours or the administeative courts, depending
Saui)smmwe provisions dealing with public works and the public sery : ’ :

] he namure of the marer in question.
concessions are included in the PCE, some of wma_i 1 are mandatory in nagure. T :

Under Porcuguese faw, parties may generally elect the jurisdiction that will apply

their caneracts or w resolve o particular dispure, provided thag, fner adia, the contract

H’iillhkl[(}iﬁ}' ’H'(}‘:’i‘ili‘}i)ﬁ e ft{ R R] IL;LVJ.[H. ii_ﬁ. ey i! PPP. sLi(,l as terminagion

contracting aurhori sequestrarion/step-in. ('_}'h v substaniive provisiens of . . . - : . , . :
contacting authority and seque JSECp R YRR : 1e dispuce involves righes char can be freely derermined by the parries and does not

PCOC will 011[*' apply in the ahsence of cxpress provision in the relevant conzrace.

h ate 1o a mareer wirhin the exclusive jurisdiction of a coure ather than the chosen eoure,
Compliance with all legal conditions and procedures is subject o V'%Elddt ' - . Jorerd b ol
sore are o other specific jurisdict mnai issues that need e be considered by foreign

the Courr of Auditors. Afrer the execyrion of 4 PPE agreement by any public endiy,. ject investors.

ure of Auditers will verify and confirm whether alf e ceal requirements are fulf
The granring of the approval by the Coure of Anditors is 2 condidon far the contracting

Arbitration and ADR
authority fo make any payments under the conract; the contrace may, however, enté

jor project contraces typically provide thar the partdes may resort woarbitrarion

yast

into foree prior to the validagon and ol rights and ebligations contined therein may. ) . i . o i
e S the resolution of any disputes under the sune, Standard arbitmtion clauses wefer

performed, except for public paymenes. k N PR N )

the Porcuguese Law on Arbicration for the defininon of dhe rules relating o the

composition of the arbicration cowrr and the conduction of abitration proceedings,

here international contractors

X FOREIGN INVESTMENT AND CROSS-BORDER ISSUES

are Emni.m, the parties often chase ro apply the rules
arernational centres such as 1CC, LCIA and UNCITRAL,

Partugal adbered wo the 1958 Convention on the Recognidon and Enforcement
of Foreign Arbivral Awards {the New York Convention’ in 1994, Arbinarion awards
hat are not covered by the New York Convention may still be recognised and enforced

Foreiga direct investment Is not restricted under general Porruguese law, i}ummhmﬁi at

waste management, celecoms, postal seevices, raitways, mmmucmﬁ aviation and [imn

BEIVICLS,

SRy

Restricr | ler the | £ ; ot d Terron 1 Portugal provided thae they comply with cereain legal requirementss and have been
restiictions may apply under the Law of Money Laundering and Tereor T

) SESLELTIONS wmay appl) une IO ey bmivted 1o a Portuguese court for review and confirmarion.

Finuncing, which transposed the EU Money Loundering Regularions e Portugy
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in fine wirth international marker praciics, Anance conraces generally refer th

: W TR NS E RS
dispuees arising chereunder to the jurisdicdon of the judiciad cours.

Xl QUTLOOK AND CONCLUSIONS

L fighr of the adverse economic eovironment and the stingent guidelines imposed by -
the EU and IMF for the comtng years, the prospects of major new PPP or project linance °
deals, including the high-speed rail and the new Lishon alrport, coming to the markerin -
che very near furture are remore,

The renegotiation pre or PPPs is seill rking place, with expected alrerations
to the rish wllocasions established and agreed berween the privare and public sectory’
in Porrugal, Such amendmens will nov eshance the reputation of the i’%’i‘ mudcirm
Porrugal, which s & serious muatter given i importence in the contexr of the curreng
Apancial sivuation of the Portuguese srace. o
The current Anancial and economic condirions including the conseraine of dhe
leneling capacity of che banks, should be seen us 20 opportunity ro sri.tmliaui the mpp‘é:d
and untpped capital maskers and mini-peem tending strucouees. An increasing appetite
for second marker acquisitions may be expecred.

th
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Qaear is o penitsula o the western side of dhe Gulf +
immluu o Connecricun. As ar 30 A pril 2013
afwhom Fewer than 250,000 are Quavari cirizens. This aumber |
people per day since the bggmmnp of 201
ngOW rapidly throughour 2013,

couniries in the world for ner migrarion and populk
i bc arcributed in considerable parc w the
hown some of the sEronges
conomic downrurn. As a z;mh i
ho;cmg the 2022 FIFA World Cup, Qatar is now undercai
Finfrasceuctue .md industrial projeces, It is
progress on a number of these key mega-projects.
Eii" government, from is sur
gas and porrochemical ex ports. Qarar b
hé world (afrer Russia and Tean) and is the worlds
reached o LNG producton aarger of 77 milh

Julian Pope and Ssfw

Chaprer 29

QATAR

Julian Pope, Safivan Monba yeleens, fudie Tuck wud Murthew Wafber

INTRODUCTION

, wirh a land ares approximarely
» its population stwed ar 1,95 million,
s prown ar the race of
" Qarars populadon will condnue w
for the seeand year running, it will feature in the top

iy growth This erowsh
strengeh of the Qavart economy, which has
year-on-year growth o the world throughour the global
of its economic success, wgether with {os commirment
cing an impressive array
angicipated thae 2013 will sep sigaificant
The projeces will be funded | fargely by
pluses generared by Crasar's liquefied nacural gas (LN

s the chird- argest muwrsl gas reserves in

fargese nataral gas exporrer, having

N Eonney Der yearn

an Moubaydeen are pareners, Jufie Tuck s of coursel and Matthew Walker
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is @ senior associaie ae Denrans,
CIA Warld Factbook, sxrrcted 15 May 2013,
bid.




