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Perie

ectricity transmission line: Carhuaguero—Cajamarca MNorre—Caolio-
Moyobamba

H

complers the 220k ransmission lne, The ler agth w be covered & 97 kilomerees, Thé

Fhis projecr s located in Cajamaren and San Muarrin, The pun pose of the project is w

reren is 36 vears and che estimaced Invesoaene is US 5 3 million.

if Bleerricity transmission line: Moyobamba—lquitos

Chapter 22

This projece s lucated in San Martin and Loreco, The concessionaire will be responsible

for desigring, francing, construcdng, operating and maintaicing the project. The

330 million

B 30 years, and the esdmared pvestment s US

PORTUGAL

Hi Hydroelserric planr is Molloco

Mauuel Prosisio and Frederico Cuingele’

project comprises the constiction of a hydroclectic power plane in Mollocd
Arcquipa. The estimared investment s US$600 million.

I INTRODUCTION

Uniil 2010, the Porruguese infraseructure market has proved remarkably resilione despite
the difheul marker condiclons and liquidiey constrai

deals weaching Gnanciad close in 2008, ZU{}‘} dind be

1w amher af

g, with a signif

riculady in

eginning of 2010,
deals had the benelic of 5 heavy

invedvement from the European invesument Bank (the BIR'S From the commercial

10t the road, rail and heath- s moss of those

of dhis projecr will be responsible for the design, hinancing,

enaire

b';m!c;‘ perspective, solt mini-perms were the stracture of choice, wirh serang ncend

cottstraction, speration amd mainrenance of the San Mardn port, 1o s;iul in len, for th: N

51014 million.

lﬂL SPORSOES B sL{}“adﬂ&_L bL(.J.UHL‘ of L““i‘i SV

aid pliﬁll’i & l‘dlil’i:%l‘s SECp-ts.

L €y . .
Feray o j{} s, l B :.Hi.llihl[LLi IRVESLITINNT I8 iif'(li.lild. L

The deop-off in govermment funding for invesiment in ma ijear infn

SEPUELEs
programmes was slgnificant From eaely 2010 and almosy no PPP mE".xxmmmr* projoe

i Lirna and Callao Elecrric Bailroad - Line 7 - Brer srage .
had been

o , . s . . . . L etved by the > austerity state budger approved in Noversber 2011,
the estimared investmeny for this project amounts o USE3060 million, The bases have

Even the renewable encrgy seeron, which has semained relarivel oly fmmane o the

not been publis bt dhe wward is scheduled oo be granted in dhe finaf quactes of

36y financial crisis of 2008-2009 and has b,ilpp()d ed project-financed structuees by virne of
Ladly
arcractive Porruguese feed-in aniffs geid for energy produced From renewable sources,

W now facing new constraings, since such f;wo sle fred-in wariffs are being subject o

‘

rong crivicism due 1o the Enancial sicaion of the O,

I THE YEAR IN REVIEW

Ihe activity in the profecr finance markerin Poreue

al s currently low, Many developmene

resaly of

Cprojects were cancelled or revised because of the economic or

11[1(.3

the wssessment of ongoing PPPs which was imposed by che guidelines ser our o the

1 sig Griuguese stace, the B

_ﬂaunm.u.dvm of undesstanding signed by the B

Manuel Prodsio s a g

ner snd Frededes Quinecly s 5 managing assoviare a

Almeida & Assoctados, Sociedade de Advos




L !I

P dvlay 2008 as a condivion for the ballont 10 be advanced w Pormgal. As part ol

chose guidelines. and i the context of the austerity programme implemensed by the

SC POVETRIMEnT, f’m‘mmi has been instructed o review the cou iy % 20 most

nificant PPP conuacw, including s major road PPP with a view o assessing the

cotrace o reduce the ZOVCITNenLs s haLHaLEa’u ﬂﬂlléﬁd s,

‘ibilif}' o renepaiae ¢

Such assessment 3 i

s perlormed during the last guarcer of 2007 ang the renegotiad

sume PPP conraces wos inicfaced and is sl in due course.

The document also wrges the Portuguese government w avold engaging in any

pew PP apreements before ;3&' compledoen of die review on «
celevant legal and insthurional refirms are proposed.
i PDOCUMENTE AND TRANSACTIONAL STRULCTURES

i Transacrional struciures

(where one can come across with the BOOT moded),

,,-
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=
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most project Hasncy deals closed w date in Porrugal are based vn concesst
alicy wind eypleally foliow o BOT/DBE

o structure,

'Ll'I'l}iii:I‘;L".‘Li ilLlLi?i.).f'il_’v’ 20 s

e 18 ao precedent in Porugal of DEUJL«.I Anancings making use of 2 BOL straccure

s Code

may be used for the prrpose of devele ning projects i Poro

“The Compan

¢ contemplares ewo forms of liniced linbility companies char

il

Those corparate forms

are the sociedude andnima (SN and the secieduds par aloiis,

The 54 & the oype of company rypically chosen, the uxionade being e fact that

3 oo
an mA [‘:;L‘:' e RN T ) C{)Q'I;E)EC,“; TRGIRECIICH L SLOUCTuee d!lL, LiL‘LiHE(}H H‘ad{\.il‘a” MEeCHanm

{when comparing with o sociedude por guotas) ancd s generally subject w more suringent

COIPORILE GOvErnance i'cquis'azmums - lu:a(l; as o u’azmgiwimcm and auditing of dhelr
i 'ancy and alowing

v the stukeholders.

mportant feanies of SAs crceived ;1:5;%;! siqu wity of their equiy

o1

lt‘f!n’n"“ PUE (HIGELS, 'LE‘L‘LC o the |

subject and their shility w0 raise funds in

spect o the constiuction contractor, the corporare fomn geaseally us

where w i formed by a group of

.

sruction companies s the SGTUPHI S

f{;;ﬁ/}/{manrm‘ de empreses (AC 5 2 joine and severad jeint venture

srod with the commersia

iworporated and reg sery and subject to s specific legal
i Dscumensacion
e underdving conrraciual framewark of 1 project fnance wansaction in Porw ipal

traditionally iacludes @ concession contract or a licence giving the project company the

righe o car

out the pr » a sharcholden” agreement o regulate the relutionship
bevween the sponsors/project company’s shareholders and an equity subscripion

agreement, a sec of brance documens and cermin major cammercial conacrs,

‘The boance {uu.iu‘{’t‘ asually comprices o commercial bank credic agreement (ag

well ag an EIB credis aprecment and an inrercreditor agreenent whenever the EIB i

alse pz‘ovidii

finance 1o the project), an wccounis agreement, o forecasting agrevmen

securtty documents and direce agreemens berwern oh

voand the coneactin

auchoricy andfor the major praject parties, all Tn o form consistent with yrernanion
market standards.
Among the major commersial coneraces, dhere is eypically a construction contr

'llti Aan UE‘BLF&HUI] and Frmintenance CONTrAct, Sueg )DE LTINS d!l(”{}{ sakes Agresingeit

QENY & erieredd o i connection with ﬂlt",‘ E?L’()}L’L‘I.

In selation @ the project financiogs dosed in Porrugad in the 19908 and «

§

20605, i was generally accepred that, given the teed 1o ada it the legal strucrure of th

iliry agreements to intermnadional syndication, the whole hnane ing puackage ocher tha

the securivy documents had o be governed by English faw, while the project docuinens

notably the coucession contract, were subject o Portuguese b, Thar ceased o be the cas

from the mid-2000s onwards, st which point the project Gnanciers actve io Poroupsd ha

become suthiclenty comformble with the Portuguese fow and, therefore, most financ
documenis executed thereafter are governed by Eor‘a'uguc;w L, natwithstanding closel

following the strucrure of o evpical I

Bsh law project huance documenmmsion packs

H Brelivery methods and standard forms

b the vast majoriny of the Portugaiese project fnance wansacrions closed o date, th

concession-based construction contaces
sued by the FIDIC, the JC

used do nor fellow any seandurd form, s

as those o Hence, the form of constructio
contract used in cach case has varied depending on the sector of indusory

sponsoss involved.

Foor the 100,

s o the

The stndasd forms of construction conteaces issucd by dhe FIDIC or adjuse

FHIC-based contraces bave, however, been used in Portugal for lazge power an

renewable project deals where the contractor is « forciga entity,

IV RIBK ALLOCATION AND MANAGEMENT

i Muanagement of risks

The concession conrace allocares the relevang projecy

berween the CONRLTACTing

. ; .
auschoriny and the projecr compuny. The risks that rermain with the cont raciing :mtimm}
o
i

are covered by the so- Lifé(d im.mu.ﬁ badance mechanism which is 2 §
concession-based projec

L4 RCeEn i o

unce transactions in Portugal.
Wa Anancial bakince svent aris

wsing a deserd

tion in the levels of the projec
fazios, the coatracting authority ag

5 EG compcm"w the projece company with a view
o restore the Anancial balance of the conces

s include
unilareral variarions by the coneracting authoriny, force mu Heure evengs, specific change of
law and ¢

T

i

sion. Typical Anancial balance ¢

struction delays caused by the cons'maiu:;; ;mcihn'i('v.

icionally, archacelogical and ground risks were borne by the conracting

authority. Thar was however nor the case in rthe P[}P foceirio-

woject closed in May 2010, {which was rezendly cancelied, s pare as the aue

;
led review of PPPS) where tha risk was parrially

ssumed by the project company and
transferred by the laceer 1o the convmetor.




FPoreugal

r

o the con

actor afl desiva and
fully

the project compu

) Liii( O CONSITHCHION conract 's%hi iy B

canstruction abligazions, labi

back-to-back with the conee siszm COnRCE,

fesign and construction

The concactor ustafly underkes o perfo

C“h]‘i‘"i‘.i’iﬂ &y 4 xilll’h&L‘y‘ Lli:Li E'l‘\f \.E Q]ii(i. Eid.%a‘: _Lli(.ﬁ. ﬂLﬂLL, it bears {E’LL‘ it et price

catarion nf the material, equipment or workers, In some cases, the convmetor is allowed

annually to reflecr inHarion.

ks thar are wansferred by dhe project company ro the contractor undes

i hagsic concession-hased conscrucrion conrrace include the defay and completion of

and delivery risk is passed on w

the works, upproval risk, ;\pmpn sion (whe
H HS S hree qmeey b o
ihe ;amicct company by the cuneracting autherityl, the risk of dumage 1o the works and

abilivy period.

L:i:ii ikll'lIECC Ui'ldi..‘!' l}it’ CONCEssSLon contract

perally covered by the finu
-

refieve the conector of

racror o suspend the works ov inany way

its ebligations under the construction contacr, The coneactor shall, however, be entided
o compensation in accordance with the back-to-back, i and sv]‘;cn principle, (i.e., the

ORI W 1[ anly receive -jl:iil}il""!‘iliiii)!l {{.}l' any ab the ILR\’AI‘[ events to the exient the

wated for those sume evenss under the concession congract),

Under genera Pormiguese Taw, die conmacior s lable ro the project company for the
s [ ST B SN |
; b fs obligations under the conspruction conmace. All damages cavsed by such

=

breach muscbe compensated, including all divecs danages and loss of profic bue excluding

indirect or consequential dama

bids prior general waivers of the 1 tght ro compensation

¢ piving rse 1o che righe w
s however, for the pardes o agree an amount

L;;L)HS, E)E'D‘;‘RIL‘E Lrepreseils a feasonabie

i
; : y abiliey are eraliv
estintage of the damages tha linbiliey are alse genecally

admitted by maost Portug

HE

Portuguese tability under che

it

espective contraces. In recent s, Hability caps have been introduced in construction

cotitracts in line with the commercial practices in ather coungries.

i eontmacts where a fabitity cap s foreseen, the same s ofien equivalent

the contraer price and, since no restricrtons are made o the type of damages thar are

nt fegad provisions will apply In recenr

Ci}{i.ﬁ'idtfﬁd tar GO lpl_‘ﬂkhii(hl oL ii{ s, the l':_"iL
‘ -

IR VS SLCE

ully demanded the intoeduc

Do) CONg

o of dghrer labiliny

wid the exclusion of loss of profic suffered by the projece company.

it Palitioal v

the

The protectdon of privace propery s upheld by the Constitution. Accordingl

varlonalisation, sxpropt
f
|

Pablic incere

o ar requisition of ;Jris,';wc property can m&iy e pim‘:c [5351

the prounds of public interest and provided that private encigies are duly cor upensaied.

sUomay also consginute i ii'!LEIS 305‘ rermiination i)f’ LhL’ CONGESHoNn

contract by the conrracting authorbey, in w;zich e ehe contacting auchoriry shall

(s

gl

corspensate the project company for all the chanages caused (which may include fo

profic), The construction conmucior Ty <

é?i'iElCipE{.‘ ‘)UEHL‘ Tt L‘a‘al(?ss CON
incurred by

o be compensared ander the

ssee ot the methad for caloulad:

he project company in case of rerminarion by reason of s:ui iic

LLHU._EL&[ 13t ‘zLEJJl\’ :drxL‘s into SUCOUTH l.E REEY f.][ CONSCEUCtng.

Ua'l rer political risles, such as war

civil disturbance or strikes may be con:

ax avents of foree majeurs and, cherefore, the project company shall be relieved o
obligations under the concession contracr ro th w extent affecred by e relevant ever

force majeare, Porce mageure events sy trigger cthe fnancial babce mechanien |

hence, the project company {and consequently, the consrruction consacior) sha

compensated. I casz of prolonged force majenre or 1 the restaration of dhe A

balance of the concession Proves too onerous, the conecssion conrace may be rermina
Changes in law may also be creared a5 2 polizical risk. Only a specific chang
ko entitdes the project L(hﬂ{ sany o financial baju

it
is !._‘v’pi(,dliv

The risk of chang

o

i ;;mcr;ll

&liIhL&i E.E\ E' & PI‘(')}‘{_’C{ f.l(}l‘;}?iii}_}-'.

v SECURITY AND COLLATERAL

he two main types of security thar can be ore

{ under Poctuguese law are marty
and pledy

.-Em‘i.g;zg;cs will entidle the heneficiary, in the evere of a defaulr, o be
with preference w non-secured credivors [rom the proce

of the sale of immove:
assets o rights !LLum : shereto or of movenhle
automobiles, ships, pl

subject 1o registracion {Gucl
o
i

west Pledges will conter simifae righes o th

s

martgages bue are creaced in respect of maveable (nonre cgiscere

Par i'..lgLi".‘.SC‘ i;l\\-’ LE(}\‘.‘H P10 E‘i.‘i_‘()"f]i‘ﬁ” the Ciii'ict‘i‘l ()i B {'I()L‘Liiiif’ ‘h'i 0,

’..:'ﬁ

PL'JE HgLiese E&\w’ lLLK‘B o DL.iElUF LE]L’ ‘\_H..JI;UH Ui \LLLLHU ver kiﬁ'{ili't’ B

therefore, promissary agreements and assi

BInenrs i securiy are envered ino
vercome this hurdle. However, since Portuguese law docs not recognise the concep
assigaunent by way of security as exi

g 0 wmost (i nor all) common law ;'m"asdxcm
the instrament used & o wye assigrinens of righe, with ¢

¢ occurrence of an evens
defauds being either 2 condizion precedens or a terminadon event, depending
bargaining power of the borrower

nd sponsors {as applicable).

Also, Porraguese law does nor allow for remedics other than surrighe

other dhan in the case of fnanciy!

s where appropriztion of financiadl coliac
provided thar che pardies have agres
ially reasonable mechanism for evaluas ting the price. Flnancial pledges may

ol [ H B3

granied aver cash on bank accouns or fnancial insrrumens

Cncluding shares bur

quotas in Portugnese limied liabiliey CorpEnies
partics.

and, more rece

v, credits over th

Poruguese proie

ot hnance documentation go b includes direct agreene
besween the lendess and rthe coniracting authoricy

contraceors. A direcr 5

and the lenders and any ma

eements conternplae step-in righs in favewr of lende ers, wh

may be exorcised upon e eccurnence of ceronin evenes: 5

vt of the concessions

under rhe anderlying contracts and, in sermin enses. d ult of the concessinnaire wm

the finance documents,




Forrugal

The creation of seourity inverests over assers o

wared in Porugal (ncluding shaee
pladges) weeencrs stamp duy, fe

.
vied on .Ei._ secured amount. Sramp duey shall norbe

payable in the case of securey interesss that ave ancillary
d

foan has abieady been subject o a stmilar raxsgon (no duplicarion of wx appliesh.

and created simoltaneously

{even i con

in a separase notarial deed or agreement) 1o w loan provided that thé

4 i R ] B - U B N gy g ]
Shareholders are §7Cili;‘£'1‘zil\-' {'ﬁ(Eill{'CLE B rrovide un-demand bank PUAFANTLCS N

('H'L'[L‘a" T guarantee iii.‘iif “'gum' ‘slleLHg}LiUﬂ

'J(';%,iif\_’ caémmira vents o fund invesument,

{ELAtens,
1:1

L‘i’)i'i)!')l‘;l{t’ RpAraiy

ne hc

alth sector H’J s, thie sii'nmuidux have been requested o provide g
ee o gurrantee, in che propordon of their sharcholding in cach projece
company {the ClinkeCo and rhe InfraCo) and ip 1o 3 cortain amoune, any ek of funeds
2 the profect and breach of the obligations of te project company

Vi BONDS AND INSURANCE

in Portuguoess projects, the contmtor s u

sreuired co provide o pedormance band

sute the men: of it obligadons. 3{

PO O

concession-based projects, nor anly dhe

stadre Bas o ‘Qi'(]‘-ﬁi'ﬁﬁiﬁ such [,!i:l'at}[ﬂlii‘;'z{l(.‘ ‘D(}‘ﬂi‘.{ l.il'ld' the monoession CORMCE hlii

contractor have o deliver puimnm Ha
hnnusmx& l 's;’sm‘criv s g EeSITICHES, Mm{ trequeatly, performance bonds are provided
by mcans of irrevocable an-demand bank puarantees.

In addidon, concession concracis foresce the obligadon of the profect company

toing the waorks For their reinstauement value, Thar insurmnce ﬂEEla“ arton is mmmmﬂv

vansierred o the contractor under the construction coneacs ih:: extent char the

tnsurance rebures wothe activides performed dhereunder Alrernacively, the conrracior

iy partially bear

the coses of che Insurance policies tiken sut by the projece comyany:

or the d

Anypa ;i‘ics who are responsible

: .
who are engaged under desipn conrraces) will

indemnity nsurance in respect of their dcsiqn liabilities,

noline soeacnyr

The use of project bonds or 5 10 hinance projects in Pore
Ut

project, in 2001, i che only kaown suceessful precedent.

not conumon practice and the homi refinancing of § do Algarve shadow woll road

Vil ENFORCEMENT OF SECURITY AND BANKRUPTCY
PROCELDINGSE
The enforcement of raorggages shall be made theough cowrr proceedings and the proceeds -

be refevu

:

e sabe shall be paid o che

[EtelE {2*’ 1”’!‘..

The enforcement of pledges may be made throug!

the proveeds of ¢

veoust of out-ol-court proceedings and

the relevans sale shall be paid o o fedgee. Aleernatively, the financial

pledges may wlso be entarced by appropriation of the rele

ANy ass

s

atlable o mortgagees or pledgees

Approprintion or toreclosure of

e asser is noc Y

under pledges that are not fnancial pledges. Should the lenders be willing to acquire the

and other funding obligadons. Smadby

(){?Ci'{!l'ii,‘fi‘i{ll CUSLE GVEITHRS OF E()f‘;;‘S-UEI

ign of the works {including conwracrors,
be expected to maintin professional

gal-is

ter payment ol aay preferred credisy

ST
/!J.'Nﬁ(;

ual assecs, dhey will need w bid in the judicial sale along with, and with no prefer:

wve, any ocher pardes inrerested in the purchuse of such propery,

(._»{.Jdl’{ ’)E'(K‘Cddit‘: LESLL iil\;' E'dﬁi" several OIS GF even maore =f!,lil 4 oyoar i
)

xiy of the legaf argumenis ur stadee leads o court appeals.
= Insolve

eniy of

he Portuguese companies is governed by the l"ungucu Frsolve
}da which defines insolvency as a debror’s ins ility 0 mee

1. due. Inseiunu pmuuh 15 i

ity ol

Lisns as

wy be fed by

the debror or is; any of its credis
@ Ci‘)zupam’ have

1y a}{ Ek date on which cthey becorme

an oblgarion o hle for insolvency wi

aware or should have become aware of

brency and failure w do so iy gi

ve vise o criminal and/for civil Habiliey,
ensuring compliance with the legad

rning the insolveacy proceedings, with pardeular responsibility for making an in

The court

sumes the key rofe of

luation of the lnsolvency petiton and wn assessment of whether the insoivency

payment plans approved by creditors are fepal and should he

i

i peguire

= rarified. lois
a debrors alleged insoivency in light of dhe faces eme erging duting the procesd
il 4F B considers thar the facrs justify it
ourrs declacadon of the debrors Tnsolvw ehny

1o issue o dechuation of inselvency.

d the appoiniment of the nsojw

an
adminisrearor muuse be published i the Official Cu

. L
aretie and wgisrered ar the deby
commercial regisery,

Unseeured creditors have o claim for their vights in che insolvency proc

Jwithin 30 days from dhe declusation of dhe debeors insplve ehe
may, however, still claim cheir credics it

core. ]

l.iLL: U}’ the
subject co certain conditi
abms submiteed by unsecared credivors, whose tighes have heen ack

separite proceeding

WY u,\;‘L”!JLE H’
e, will be paid on g pm st basls, aimm(ﬁinu an the value of die Tosobvent assets,
provided char all other debi of the insolvent estare hay been paid,

Seeured ereditoes are um‘lev noufied of the declaration of insolvency since ¢
ddits are, in ;mmspm, registered ar the relevant reaisiey offices,

litors shall

only be entided o claim for the am

aroceedings xvlihm 3 days from thar declaradon. Creditors with secnriey over

y paid by die proceeds that «

i from the sal
o pi‘iJCt‘CCi(\ are not sufh

cient wo pay the full mmount owe

15 n azmuuu‘ud claim, Fve

security was granted in i.mam af zhL credi

ftor, ( prer cent of the proveeds arising
debis of dhe insolvent esmre,

Alter the declaration of insolvency, the company is conrelled by che nselve

¢ sale of the respeorive assers shall be used w pay tie

ministraton The admindsiraror can performall aces and carvv ourall o
he ordinary ¢

15 Wit

CLirsg {§i L)i“}iilt‘:% in l)i(ilf by JJ o the uL)El'lﬂLlslil(}{! ()i L',= L'Uf'!l'il&é

el ng. The dircctors and the shureholders of the ¢ ompany will mainain ri eir functic

(.1 U)E’l‘ii,‘i{?lclliiﬂ; ji'i(‘i\’\'if‘w-'i'.‘f, {ﬁI'CC{'{}I'.‘i Y N g CORIVE 1y E'(.'ﬂ‘ai.i!‘;i‘l'(tféﬂ!h ;L"S'(g 4T g




VI SOCIO-ENVIRONMENTAL 1S8SUES
i Licensing and permits
Environmental approvals for cach project are generally required ender Decree-Law

692000 of

ili.'ﬂp!’f)’v';ﬁ [RERER A

fay 2000, pursuant to which any

application for an environmeneal

Ci()SC 4 d uil[LLL I i A E.U“L(hCE' sith d {dﬂ‘x Gl !ﬂiifi’dhuﬂ REASUres Cﬁ}d

possible aleernative

{)E}EB

referred 1w buiuw with respect to the PPP legal frameword, the
Decree-Law (ser infra) establishes char any procurement procedure shall only bs
declararion {TIIAT).

T ] H AP Sy . alem e o ereor
E,,)cpa:ndim; on the secror of industry In question, « project may alse be subject

faunched after approval of the relevant environmental lnpact

T vitonmenal iiCCI]SiIig under the ingy 7

wed pollution prevention and conirol legal

zr;mw\-mric. The environmennd Heence fwhich s required, In pardeudarn for indusuial

projects) miust be obuined before operstion commences and must be suceessively

ceneweed during dhe entire period of operarion of the plant.

Fusthenmors, 1o the coneexr of the EU emissions aading syseem, for projecs

n certala industiad secears and mecting cerrain conditions snd/or thresholds, e

aperarors must hold o permit w emic dae preenhiouse gases, wad be the holder of emission
aliowances. _
Other induserintand construcdon ficences and permins may be required depending
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Most financial insdontions opeating in the Porruguese project finance marker have

aleeady subseribed w the Equarer Dr ‘;s:ipir:q, refecting the

envitommental ssues in Porruguese project Anance deals,
i Respousibility of fnancial instinutions

in U{.Iu.h‘.i LTI, Llﬂ&l‘LidE stituiions are noe res; }L}!)“b i(?i Aty sOCio- Lﬂshﬂﬁﬂ‘mﬂiili

issues arlsing in connection wich a project rransacrion. Nevercheless, such labiliry issues:

may apply w the lenders in g step-in scenario, parric

ubarly i the concession conracr is
traastereed w ther.

DX PPPAND OTHER PUBLIC PROCUREMENT METHODS
i pre

Diveree-Law B

'/'3{)£ 33 of 26 April 2003, as amended {
general rufes appli

the PP Decree-Law’), defines dhe
cable to auy PPP in Ebruegdﬁ, It provides the legat framework and sers

aut generaf ¢ ;U.!.ldu. for the creation of PPDs

; honseve
Ci_)f-(cmgl;hc the substantive rules applicable co PPP convraces bur rather focuses slmost
cclusively on procedural aspeces,
Such
expenditure within

“’aii iéﬁlihx\i}ﬁi 1 L0 ACCGHIE Lh need o ’.lCC{?I}‘I.HR)d&EE Ti“:(: i':y'PLZ it
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cost that would be bornse by dhe public entiey if the project were developed by imself under
eradidonal procureriens methods). According o chis Decree-Law, 5
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t the PPP Decese-Law does nor

budgerary regulacions and requines the neeparaton of economical
firen che fgures for che public sector comparator (L, the

PP can ondy be -

Parigal

nplemented and, cun‘;a;uumi » the concession contmct awarded if rhe respeetive glol

stis lower ehan the public secior compararor.

The PPP Decree-law requires of

harany procurement proceduse o aws
preement may caly be launched after the issue of the DIA, if 1 equired |

1 i pocordan
viththe environmenral tegal framework

Such requirement simificantdy reduees
ting trom the projecr
5 E

hvironmental risk re

rosince the restrictions imposed by ¢
aviconmentul aurhorities are afready known when the conces

SION CORITAcT is execure:
This legal framework foresees six fegal instruments for the establishmenr of
PPF: public works conees

sion SN, {!Ui lic services CONCession SONTTACES, CORLINUD
lp Di‘," A SrCComens, service nEJLLI“{ItlL{.SJ i'ﬁl‘tliilgt_‘iiii':iii Agrecments
gl COMICHLs.

and  cooperii

The genersl PPP regime was preceded by 2 mose specific framew
the health secror, by means of Decree-Law 18572002 of 20 Auguse 200

of legislarion, as amended, governs che development of PPPs for o

PP

2, Thae pic

b for

¢ COMSTIICTO
financing, operation end maintenance of healthe care unics forming part of the Navior
fealth Service, Ani impaoriane fearuee of these PPPs 5y thar they nuy envisage che priva

Jpartner not cmi}-‘ managing the hospiral Racilicies buy also providing clini

(A

SCEVICCS
part of the National Healch Service, When both mmnaging fucilides and dinicad servic
“provision aze foreseen, two separase project comp anies must he smmpur 1red.

Muore recendy, Decree-Law 9072009 of 9 April Z00Y and Decree-Law 194772
20 August 2009 established the rules applicable o PPF

AT0T hUzJE)iiCS and warer and WABLE WRLCT treaimient.
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s Ly connecrion with muni

Amaong dhe PPP rransactions closed 1o the o
ased conce

gi\"' AT, there were six availa
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ion projects under the sew road programime procueed by the siate-owne
aeessionaire Fareadas de Pareagal and che PL
he closing of the Hospieal de Braga and Vila Fr
Esucoessfuily separadng and alloc ating risks
YinieCo and the Infia

1 Poceirio-Caia high-spead rail

dso involved ¢
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Public procurement

The Public Contraces Code (‘the PCC™y way published on 79 Jannuary 2005 | by means «
coree-Law 18/2008 and revoked, among other pieces of legislation. Decrs
{z Wlarch 1994, which ag plicd wo public works and w public works conce

The PCC entered inen force siv months after

L 5974

SEIHIN,

ity ;.)ubiicmé(m, and applics 1

1y public render procedure lunched aft

¢ thar momene i im ;" ented the publ
cupement Direcaives 2004/

T77EC and 2004/ 18/BC of 31 Mare 14.
The PCC sers our different procedures for the procurement pracess applical
adeministoative coneracts, including dhose 1o be entered ing

with P
seader by pro-qualification

0 i5F connection
o5: the direcr agreemeny, the public render, the limiced

pegotiarion procedure and the cofperive
sal framework, the POC

diglogue. Diffe rendy from the previo

does not aumomarics iy require o public fr.mlc for publ
ths concessions or public services conce

fon, being the awarding ent
w0se berween the launch of & public eender, im

negoriated procedure,

ity ensited 1
fred wender by pre-qualificacion or
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In each procedure allowed by PCC, adminiszearive principles of equal wearment, LISPUTE RESGLUTION

HPRICICY an ng g

sective repulation.

z*spmuuu are duly retfecred in the o
£ . Special jarisdiction
dire }

suich pring l;iEL& ave directly applicable w each procedurs and may be nvoked

; . il o
by any futeresced parey, [fan inwerested purry considers that an act under the procuremient. Iomiguug judicial sy

et s essenciaily divided dnio dhe ordinary and
dnistragive jurisdictons, the firse being formed by o
iband crimiingd macrers and the larrer by the admini:
solving any administrative or tx mageers,

procedure does nut comply with app licable regulation and principles, it may claim

e judictal cours, which cov
diceetly o the awarding entiry bur also w a court, 1n such case, the inrerssied pruty

v

arive wndd o courrs, respor

may ask the coure wo declure cthe suspension of all sut

quent acs in che ;)[GLLHL{'}KHL
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procedure by means of @ remnarary injuncrion, in order to ensure thar i iagh{s Are 1 There are no specihc cours or rribunals in l(_)”_;_[g_ll sk

hon dealing wids pr
P DU R WACe ransacions or con
irreversibly ohreatened,

uction contracrs and, therefore, any disputes ar
Substantive provisions dealing with public works and the public secvi vefrom will be resolved by the judicial corres or the adminisorariy

courts, depen

wessions are locluded n the PCC, some of which e mand: wory in narure. These.
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mandatory provisions refer ro refevane features of 1 PPY such as rermisarion by the

he macure of che mateer in question,

0 Under Portuguese law, partjes ciay generally elece dhe jorisdicion thar will o
chelr contraces or o resolve 4 pacticular dispure, provided diac, fnver
che dispure invalves rights thae can be freely de
et & narter within the
the ("fm it of im{mm *mu' the execution of o PI'I agreement by any public endy, the 4 Here ave 1o other spec

contracting authority and s ulucuiium/xwp in, L} hu‘ xubu.uuwg provisions of ihe
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; &
PCC will oalv apply in the ab eriied by the partios and doo
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exclusive jurisdicrion of @ court other than the chosen o
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feot lnvest

and confirm whether all fegal requiremencs are fulfifled;

ing of ’Iu. approval by the Court of Auditors is a conditon for the contmeting

borlty to make any paymenss under the conirace the contract may, however, enrer Arbirration and ADR

wde
: : H ’ Sty 1y e oo . i vy -
ineo force prive 1o the validation and all righes and obligations conmined dherein may be ol project conera

vs eypically provide thar the PUFEICS My esort o arhios

performed. exeepr for public Paymenis, the resolution of any disputes wnder the same,

atinn clauses

he Portugnese Law on Arhination for dhe definition of

mucm of Lhc 'nbau“men coert and 13u &umi
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- H : : PR - oeneral Perroatiecs brse Hoseves
creign direct wie s not resticted under geoeral Portoguese Taw. However,

authorisation frem the repulator is requ

wion o repulated sectors such ag

.s':)zwc:ntiﬂu on the Recognition and Enforeen
: mmi Awards {‘the \u, York Convention’) in 1994, Arbicration qw
i are nor covered by the Mew York Convention o vy
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Heserictions wmay apply under the Law of Money Laundering and Terrorisimg

aviadion and Anang rvices.

still be recognised und eafor

with cormin lepal requirements and have |
or roview and cmsﬁnmrl:m.

Lo dine wich internariona marke praciice, finunce conrracrs genesatly refer
putes arising thereunder o rhe jurisdiction of the judicial courrs.

Financing, which ranspesed the EU Mogey Laundering Reguladions fnw Portupues

Law, There may also be wemporary emburgo sienations applying o persons or entlie
residing in non~-EU sares.

i Removal of profies and investment

CUTLOOK AND CONCLUSIONS
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Chapter 23

iN TRODUCTION

4 peainstia on che western side of the & uh, with 2 land area Appmxam

ar ro Contecticur and a roral pupubirion of L8 million, of v

itzens, O onsidering ity small size, Qaar woday has a
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