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Last week the European Court of Justice (“ECJ”) has published its first decision
concerning the Portuguese exit tax provisions set forth in the Corporate Income
Tax (“CIT”) Code.

The ECJ was asked to ascertain compliance with EU Law in respect of the taxation
imposed in two specific situations:

The transfer of a Portuguese company registered office and effective
management to a place outside from Portuguese territory, or

The transfer to another Member State of the assets of a permanent
establishment in Portuguese territory of a company not resident in Portugal.

The ECJ concluded that the Portuguese regime is incompatible with European
Union law (in particular the Freedom of Establishment), following the lines of
previous decisions on exit tax rules. Bearing in mind that the decision analyses
specifically the Portuguese provisions, it should have an immediate and direct
impact on ongoing cross-border corporate reorganizations. At the same time, this
decision strengthens the position of economic groups that are willing to challenge
the CIT imposed on unrealized capital gains as a result of reorganizations
undertaken in the past few years.
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