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VdA is a leading international law firm with more
than 40 years of history, recognised for its im-
pressive track record and innovative approach
to corporate legal services. Its highly special-
ised legal services cover several industries and
practice areas, enabling VdA to overcome the
increasingly complex challenges faced by its
clients. VdA offers robust solutions grounded in
consistent standards of excellence, ethics and
professionalism. VdA has been consistently

Authors

Tiago Correia Moreira is a
partner in the banking and
finance practice at VdA. He has
been involved in transactions
across the banking and financial
sectors, particularly the
acquisition and sale of non-performing loans
and secured loans. He regularly assists clients
in carrying out activities in Portugal and abroad
with domestic and foreign regulators. Tiago is
an active player in VdA’s fintech team,
overseeing matters relating to payment
services, the issuance of digital currency and
the deployment of new technologies to the
banking and financial sectors. He has been
personally invited by the Bank of Portugal to
become a part to the Euro Digital working
group, and is regularly invited to lecture at
Portuguese universities on blockchain-related
matters.
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recognised for its outstanding and innovative
services, having received the most prestigious
international accolades and awards of the le-
gal industry. Through the VdA Legal Partners
network, clients have access to seven jurisdic-
tions (Angola, Cabo Verde, Equatorial Guinea,
Mozambique, Portugal, Sdo Tomé and Principe,
and Timor-Leste), with a broad sectoral cover-
age in all Portuguese-speaking African coun-
tries, as well as Timor-Leste.

Conceicao Gamito is a senior
counsel and head of the indirect
| tax team at VdA. She advises on
VAT, customs and excise duty
T Matters, and represents clients

" before the tax authorities and
tax courts. Conceicao also advises clients
dealing with indirect tax issues in foreign
jurisdictions including Angola, Cabo Verde,
East Timor and Mozambique. She is a certified
tax arbitrator and the Portuguese
correspondent for the online publication “VAT
in Europe” (IBFD), and has authored several
publications. She has been an expert trainer at
the International VAT Expert Academy since
2016 and a trainer at the VAT Forum’s
International School on Indirect Taxation since
2011.
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advises on copyright and neighbouring rights
in several sectors, and on the implementation
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animal law.
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expertise on matters related to emerging
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Metaverse and loT). lakovina’s background in
banking and business law enables her to
provide strategic advice to entities in the
financial services sector, including fintech and
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and has written various articles on Al and data
protection.
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1. Blockchain Market and Business
Model Overview

1.1 Evolution of the Blockchain Market
Definition

There is no uniform definition of blockchain or
distributed ledger technology (DLT) in Portugal.
Regardless of the variations and different types
of technology (eg, permissioned or permission-
less, public or private), blockchain and DLT are
usually used interchangeabily to refer to a distrib-
uted database stored in a network of nodes and
maintained by a consensus algorithm.

Therefore, except where expressly specified
otherwise, these two terms will be used inter-
changeably to refer to the legal and regulatory
challenges associated with this technology.

The Blockchain Market in the Last 12 Months
The Portuguese blockchain market is in the
early stages of development, but the adoption
of blockchain-based solutions across various
industries has increased in recent years, par-
ticularly outside the financial sector, such as the
non-fungible token (NFT) market.

Over the past 12 months, the Portuguese
blockchain market has also been impacted
by the crypto winter. On the one hand, some
ambitious adoption plans were postponed and
some blockchain projects, including NFT-relat-
ed collaborations, were interrupted by the sud-
den bankruptcies of international start-ups and
scale-ups operating in the market. On the other
hand, both national and international investors
continue to invest in the Portuguese blockchain
market. The need for secure digital transac-
tions and operations has stimulated a growing
interest in the technology — particularly among
large national and international entities that are
exploring the business and legal feasibility of its
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application in sectors such as healthcare and
real estate — and in alternative business struc-
tures, such as DAOs. Moreover, companies
across sectors are increasingly exploring the
possible convergence of blockchain, Al and AR/
VR for various metaverse projects.

In addition, the EU Blockchain Strategy aimed
at developing a “gold standard” for blockchain
and promoting use of the technology to ensure
data security is continuing to inspire initiatives
in the area, especially through the activities of
the European Blockchain Services Infrastructure
(EBSI). Moreover, the hype surrounding NFTs
continues in the Portuguese sports, art, gaming
and entertainment industries. Lastly, there has
been a significant rise in interest in real estate
negotiations involving cryptocurrencies, leading
the Notaries Association to issue specific guid-
ance on the matter, which came into effect in
April 2022.

The Portuguese blockchain market mainly con-
sists of national and foreign large entities, SMEs,
start-ups, local tech hubs and incubators. The
main industries exploring blockchain, cryptocur-
rencies and smart contract technology applica-
tions are financial services, healthcare, supply
chain and distribution, retail and energy.

In addition, the Portuguese legislative framework
for Technological Free Zones (Zonas Livres Tec-
noldgicas— ZLTs) is aimed at setting up real-life
geographical areas as regulatory sandboxes to
promote and facilitate research, demonstration
and testing activities for innovative technolo-
gies, products and services, including block-
chain applications, across all industries, making
Portugal an attractive option for investment and
exploration of the technology.
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Blockchain Market Issues in the Next 12
Months

Some of the trends identified in the past year are
expected to continue (and possibly expand) over
the next year, such as the increased use of NFTs
and the application of blockchain technology in
the data, real estate and healthcare industries.
An increase in metaverse-related initiatives that
combine blockchain and other emerging tech-
nologies is also expected. Postponed solutions
and plans are also likely to be relaunched, espe-
cially in the distribution, real estate, retail, health
and energy sectors.

The number of registrations of cryptocurrency
providers with the Bank of Portugal (Banco de
Portugal- BdP) is expected to increase. At the
time of writing, there are nine registered provid-
ers, while more processes may be under way.

There has been an increase of interest in real
estate negotiations involving cryptocurrencies,
with such transactions expected to increase fol-
lowing the specific guidance on the matter by
the Notaries Association, similar transactions
are expected to increase; there is also increased
interest in the tokenisation of assets and DAOs.

The ZLTs framework will significantly contribute
to the development, experimentation and adop-
tion of the technology in the Portuguese market.

Considering that blockchain/DLT is not subject
to uniform regulation in Portugal or the EU, any
EU-wide regulatory or policy initiative would
have an impact on the national blockchain mar-
ket. In this regard, the following regulations in the
EU Digital Finance Package, which sets out the
general guidelines for the digital transformation
of the financial sector, have a direct impact on
the market:
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+ the Regulation on Markets in Crypto-assets
(MiCA);

« the Regulation on Digital Operational Resil-
ience for the Financial Sector (DORA); and

+ the Regulation on a Pilot Regime for Market
Infrastructures based on Distributed Ledger
Technology (DLT Regulation).

Other recent legal acts may also be of relevance
for the market, such as:

« the Data Governance Act;
+ the proposal for a Data Act;
+the Common EU Data Spaces initiative,
with the proposal for Financial Data Spaces
expected (this initiative was originally expect-
ed in 2022 as per the Communication of the
European Commission on Common European
Data Spaces, while the Financial Data Spaces
was one of the strategic objectives set out in
the EU Digital Finance Strategy — nonethe-
less, it should be noted that the Report on
Open Finance by the Expert Group on Euro-
pean Financial Data Spaces was published
on 24 October 2022);
+ the NIS Il Directive and its transposing law;
« the Digital Services Act (DSA);
« the proposal for an AML/CFT Package; and
« the VAT in the Digital Age (ViDA) package,
which translates into three proposals amend-
ing the VAT Directive, the VAT Implementing
Regulation and Regulation (EU) 904/2010 on
administrative co-operation, and is divided
into three pillars:
(a) Digital Reporting Requirements and
e-invoicing;
(b) the VAT treatment of the platform econo-
my; and
(c) a single place of VAT registration.

Note that these acts have an impact not only on
the financial sector but also on other industries,
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as they cover matters related to tokenisation,
including utility tokens.

The tax treatment of crypto-assets is also an
important issue that will shape the market in the
coming months. In fact, 2023 constitutes a turn-
ing point for the tax framework for cryptocurren-
cies and other crypto-assets, as a result of the
December 2022 approval, by the State Budget
Law for 2023, of specific tax rules that came into
force on 1 January 2023. The full extent of the
changes brought about by the new rules is yet
to be determined.

The EU Blockchain Strategy — notably, the activi-
ties of the EBSI in relation to decentralised digital
identity and verifiable credentials, and the inter-
est of the European Commission in promoting
legal certainty for digital assets and smart con-
tracts — will have a direct impact on the Europe-
an and Portuguese blockchain markets. Finally,
the EU Blockchain Observatory publications and
studies produced for the European Parliament
show that European legislators have a growing
interest in matters related to smart legal con-
tracts, intellectual property, data protection,
cybersecurity/cybercrime, territoriality, and the
enforceability of current regulations on actors in
the chain.

1.2 Business Models

Energy

Since 2018, major energy entities have launched
various projects and competitions leading to
proofs of concepts for the development of alter-
native models of energy distribution using block-
chain and smart contract technology.

Banking and Finance

Nine cryptocurrency providers are currently reg-
istered with BdP, and more processes may be
under way.
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While there is much interest and curiosity among
major market players in confirming the advan-
tages of blockchain models, it remains to be
seen whether any of the announced projects will
indeed be implemented.

DAOs

Regardless of the sector, given the innovation-
driven initiatives of the Portuguese government
thus far, some international companies are con-
sidering the possibility of adopting a DAO model
in Portugal.

Supply Chain Management

Some retail and large-scale distribution stake-
holders have either announced their plans to use
blockchain technology for supply chain manage-
ment, or have already started doing so.

For instance, one large international retailer has
used blockchain technology to provide informa-
tion to consumers on the life cycle of certain con-
trolled products and to ensure food quality and
security. The same retailer has also announced
its goal to integrate blockchain technology into
its entire controlled production line.

Healthcare

Several national SMEs have developed apps
to ensure the security of information exchange,
especially in the healthcare sector and in col-
laboration with hospitals in Portugal.

Smart Contracts and Self-Sovereign Identity
(SSI)

There is growing discussion around the combi-
nation of smart contract technology with DLT,
for either B2B or B2C applications across vari-
ous industries. Similarly, some Portuguese com-
panies have started exploring the possibility of
providing SSl-related services.
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Real Estate

There has been a significant rise in interest in
real estate negotiations involving cryptocurren-
cies, leading the Notaries Association to issue
specific guidance on the matter, which came into
effect in April 2022. Moreover, more and more
entities are exploring the possibility of tokenising
real estate assets.

1.3 Decentralised Finance Environment

Although no decentralised finance projects have
yet been completed and become fully operation-
al in the Portuguese jurisdiction, the ecosystem
is interested in such developments and is paying
close attention to what happens in this respect.

1.4 Non-fungible Tokens

The NFT market is growing in Portugal, despite
predictions for the opposite considering the
ongoing crypto winter. Over the past year and
continuing throughout the first quarter of 2023,
several organisations have either launched their
own NFT marketplaces or have been collaborat-
ing with NFT developers, especially in the areas
of sports, art, gaming and entertainment.

Other applications currently being explored on a
smaller scale involve tokenisation in finance and
real estate, while there is a new interest in NFTs
and their application on metaverse and DAO-
related projects.

At the moment, these initiatives have not gener-
ated any regulatory reaction. Nonetheless, some
reactions are expected at an EU level at least,
in relation to the AML impact of NFTs, their VAT
regime and the metaverse.

Working Paper No. 1060 on the VAT treatment
of transactions involving NFTs, issued in Febru-
ary by the EU VAT Committee, is also of note,
as it illustrates the complex challenges faced in
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determining the VAT treatment of transactions
involving NFT; please see 2.8 Tax Regime for
discussion of this paper.

2. Regulation in General

2.1 Regulatory Overview

Overview

As mentioned in 1.1 Evolution of the Blockchain
Market, blockchain/DLT and cryptocurrencies
are not subject to uniform regulation in Portu-
gal, nor in the EU.

Considering that Portugal is a member of the EU
and that European legislators are aiming for EU-
wide harmonisation when it comes to emerging
technologies, the Portuguese legal framework is
expected to closely follow European initiatives,
and any EU-wide regulatory or policy initiative
will have an impact on the national blockchain
market.

For specific policy initiatives and regulations,
please refer to 1.1 Evolution of the Blockchain
Market.

Competent Authorities

The opinions, guidelines and recommendations
of European and national authorities issued in
relation to blockchain and cryptocurrencies,
both sector-specific and non-sector-specific,
also have an impact on blockchain and crypto-
asset activities. Such authorities include:

+ the European Banking Authority, the Euro-
pean Securities Markets Authorities and the
European Insurance and Occupational Pen-
sions Authority in relation to the banking and
finance sector and, in general, for AML/CFT
purposes;
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+ the European Data Protection Board and the
European Data Protection Supervisor for mat-
ters related to data protection and privacy;
and

+ the European Union Agency for Cybersecurity
for cybersecurity issues.

The respective national authorities are as fol-
lows:

+ the Portuguese central bank (BdP);

+ the Portuguese Securities Market Commis-
sion (Comissdo do Mercado de Valores Mobil-
igrios — CMVM);

+ the Portuguese Data Protection Authority
(Comissédo Nacional de Protecdo de Dados—
CNPD); and

+ the National Centre for Cybersecurity (Centro
Nacional de Ciberseguranca — CNCS).

2.2 International Standards

Portugal has been a member of the Financial
Action Task Force (FATF) since 1990, and BdP
and CMVM are also parties thereto. BdAP further
participates in the Bank for International Settle-
ments (BIS).

While both regulators recognise the recommen-
dations of the FATF and BIS, there is no specific
Portuguese legislation formally implementing
them.

2.3 Regulatory Bodies

Banking and Finance

Since 1 September 2020, BdP has been the
entity responsible for the registration and super-
vision of compliance with the AML Law (Law
No 83/2017 on money laundering and terrorist
financing) and related rules for entities operating
with virtual assets. However, the BdP’s respon-
sibility is limited to AML prevention, and does
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not cover other domains of prudential banking
conduct or conduct of any other nature.

CMVM is the regulator responsible for supervis-
ing the financial instruments market. Accordingly,
the scope of its jurisdiction relates to those vir-
tual assets that are legally classified as securities
(valores mobiliarios). CMVM shall only supervise
crypto-assets that may be legally qualified as
such. CMVM is further responsible for supervis-
ing matters related to consumer protection due
to unauthorised financial activity, and the adver-
tising of financial products and services.

It should be noted that the competent bodies
have not changed, despite the well-known bank-
ruptcies in the blockchain sector in 2022.

Data Protection, Privacy and Cybersecurity

In addition to the financial regulators, it is also
important to highlight the competent authorities
in data protection and cybersecurity, given the
data and security implications of blockchain and
crypto-assets.

CNPD is the national supervisory authority
responsible for monitoring any data processing
activity that takes place in the Portuguese terri-
tory or targets Portugal-based individuals, and
has the ability to impose administrative fines.

CNCS is the national authority responsible for
ensuring the cybersecurity of state entities,
operators of critical infrastructure, essential ser-
vices pursuant to the NIS Directive (and the NIS
Il Directive), and digital service providers.

Consumer Protection

The Directorate-General for Consumer Protec-
tion (Direcdo-Geral do Consumidor) is the entity
responsible for ensuring consumer protection in
the Portuguese territory, including in relation to
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the provision of digital products and services,
and has the ability to impose administrative
fines.

Other Sectors

With reference to 1.2 Business Models, the fol-
lowing authorities are of relevance in relation to
other sectors that have been developing block-
chain-based projects:

+ energy — the Energy Services Regulatory
Authority (Entidade Reguladora dos Servigos
Energéticos) and the Energy Agency (Agéncia
para a Energia); and

+ health — the Regulatory Health Authority (Enti-
dade Reguladora da Saude) and the National
Authority for Medicine and Health Products
(Autoridade Nacional do Medicamento e
Produtos de Saude).

2.4 Self-Regulatory Organisations
There are no self-regulatory organisations or
trade groups that perform regulatory or quasi-
regulatory roles with respect to businesses or
individuals using blockchain in Portugal.

However, the Portuguese Blockchain Alliance
should be mentioned. Although it does not have
any self-regulatory binding authority, it collabo-
rates with various stakeholders from different
industries and with universities and research
institutions, aiming to promote the dissemina-
tion of knowledge and collaboration in the area
of blockchain.

2.5 Judicial Decisions and Litigation

As far as is known, there are no judicial deci-
sions or ongoing litigation regarding blockchain
or cryptocurrencies in Portugal.
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In any case, please note that, as a civil law juris-
diction, Portuguese case law does not rely on
the doctrine of binding precedent.

Moreover, the Court of Justice of the Euro-
pean Union (CJEU) has not issued a decision
on blockchain, with the exception of C-264/14,
which referred solely to services directly linked
to the exchange of cryptocurrency for legal
tender. In this case, the CJEU decided that the
exchange of cryptocurrency for traditional cur-
rency qualifies as a supply of services for VAT
purposes. As to the question of whether these
transactions should be regarded as exempt sup-
plies, the CJEU pointed out that cryptocurrency,
being a contractual means of payment, cannot
be regarded as a current account or a deposit
account, a payment or a transfer. Moreover,
unlike debts, cheques and other negotiable
instruments, cryptocurrency is a direct means
of payment between the operators that accept
it. Therefore, the CJEU ruled that transactions
such as the exchange of cryptocurrency for
traditional currency, and vice versa, should be
exempt from VAT. The CJEU did not expressly
address the subject of whether the exchange
of a cryptocurrency for another cryptocurrency
should also be regarded as an exempt supply of
services for VAT purposes. However, the same
reasoning applies and the answer should there-
fore be the same.

Notwithstanding, please refer to 2.8 Tax Regime
regarding the rulings of the Portuguese Tax
Authority (PTA) on cryptocurrencies.

2.6 Enforcement Actions

Without prejudice to the decisions of the PTA
mentioned in 2.8 Tax Regime, there are currently
no enforcement actions being taken in Portugal
vis-a-vis activities using blockchain.
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2.7 Regulatory Sandbox

There is currently no regulatory sandbox in Por-
tugal specifically geared towards blockchain-
based projects.

Nonetheless, Council of Ministers Resolution
29/2020 and Decree-Law 67/2021 aim to estab-
lish Technological Free Zones (see 1.1 Evolution
of the Blockchain Market), which are regulatory
sandboxes.

Portugal Finlab (an innovation hub) was set up
by the banking, securities and insurance regu-
lators to develop innovative fintech projects,
which can naturally also include DLT/blockchain.

Nonetheless, during the first quarter of 2023, the
European Commission launched the European
Blockchain Regulatory Sandbox, which will have
a direct impact on applications of the technol-
ogy in areas such as data portability, B2B data
spaces, smart legal contracts and SSI for criti-
cal sectors, such as mobility, energy and manu-
facturing. The European Blockchain Regulatory
Sandbox will operate for three years, each with
three annual cohorts of 20 use cases. The activi-
ties of the sandbox may lead to a regulatory ini-
tiative from the European Commission.

2.8 Tax Regime

Overview

2023 represents a turning point for the tax
framework for cryptocurrencies and other cryp-
to-assets, as a result of the December 2022
approval, by the State Budget Law for 2023, of
specific tax rules that came into force on 1 Janu-
ary 2023.

This new tax framework is implemented as a
Regulation establishing a European framework
for crypto-asset markets (MiCA Regulation) is
approved by the European Council and, comple-
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menting this Regulation, new tax transparency
rules are proposed by the European Commis-
sion for all service providers facilitating transac-
tions in crypto-assets for customers resident in
the European Union.

In a nutshell, the newly approved crypto-asset
tax framework now in force can be divided into
the following four pillars:

* the establishment of a legal definition of
crypto-assets for tax purposes;

+ the taxation of income from transactions with
crypto-assets;

« the taxation on wealth transfers, covering
certain transfers of crypto-assets; and

* the taxation of commissions and fees
charged by crypto-asset service providers.

Legal Definition of Crypto-Assets

Starting with the first pillar, the law now com-
prehensive defines a crypto-asset as “any digi-
tal representation of value or rights that can be
transferred or stored electronically using dis-
tributed recording or similar technology”. This
definition is, in fact, very broad and is intended
to cover most types of crypto-assets, such as
cryptocurrencies, stablecoins, utility tokens and
security tokens, but expressly excludes “unique
crypto-assets that are not fungible with other
crypto-assets” (ie, NFTs).

Taxation of Income From Transactions With
Crypto-Assets

Moving on to the second pillar, for Personal
Income Tax (PIT) purposes, income that is
derived from the issuance of crypto-assets (eg,
through mining activities) or from the valida-
tion of transactions with crypto-assets through
consensus mechanisms within the scope of a
business or professional activity will be taxed as



PORTUGAL | AW AND PRACTICE

Contributed by: Tiago Correia Moreira, Conceigao Gamito, Helena Correia Mendonga, and lakovina Kindylidi,

VdA

business or professional income (ie, under PIT
“Category B” income).

For the determination of the taxable income
derived from these activities by taxpayers cov-
ered by the PIT simplified regime, a 0.95 coef-
ficient is applied to income derived from mining
activities and a 0.15 coefficient to business or
professional income derived from other trans-
actions with crypto-assets. The deduction of
expenses is not allowed under the PIT simpli-
fied regime.

For taxpayers covered by the PIT organised
accounting regime, the taxable income will con-
sist of the amount of income obtained. Under
the organised accounting regime, the deduction
of expenses actually incurred and essential to
obtaining that income is allowed.

Whether calculated under the simplified regime
or the organised accounting regime rules
described above, the relevant taxable incomewill
be taxed at the PIT progressive rates, with the
possible application of solidarity surcharges.

Gains from the disposal for consideration of
crypto-assets are qualified as capital gains,
taxable as PIT “Category G” income. However,
while capital gains on crypto-assets held for less
than one year are taxed at a flat rate of 28% (this
rate does not apply if the taxpayer opts for the
income aggregation, in which case PIT progres-
sive rates will apply, as well as possible solidarity
surcharges), capital gains on crypto-assets that
do not qualify as securities and are held for more
than 365 days are excluded from taxation.

Where the consideration for the disposal of the
crypto-assets takes the form of other crypto-
assets, the new rules provide for the crypto-
assets received to be attributed the acquisition
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value of the crypto-assets delivered, thus defer-
ring taxation (if any) to the moment when the
capital gain is actually realised.

The relevant disposal value for a crypto-asset is
considered to be its market value at the date of
disposal. The relevant capital gain for PIT pur-
poses is the difference between the disposal
value and the acquisition value, net of the part
qualified as capital income, if any; the deduction
of expenses necessary to and actually incurred
in the acquisition of the crypto-assets is allowed.

The FIFO (First In First Out) rule is applied to
crypto-assets, whereby the gains acquired more
recently are sold for the purposes of calculat-
ing the balance of capital gains. If the option for
aggregation is exercised (as opposed to taxation
at a flat rate of 28%), capital losses may be car-
ried forward for the following five years.

For PIT purposes, the new rules provide that
any form of remuneration derived from trans-
actions with crypto-assets (eg, staking) that is
not qualified as business or professional income
will qualify as investment income, taxable as PIT
“Category E” income. This income is subject to
a flat rate of 28% and is exempt from withhold-
ing tax, regardless of the form it takes (ie, even
when paid in cash). However, when the consid-
eration takes the form of other crypto-assets,
this income will be taxed under PIT “Category G”
income as capital gains, but only at the moment
of disposal of the crypto-assets received.

With the aim of combating avoidance, it is pro-
vided that neither the deferral of taxation when
the consideration takes the form of other cryp-
to-assets, nor the exclusion from taxation for
crypto-assets that do not qualify as securities
and are held for more than 365 days, will apply
to a person or entity that is not a tax resident in
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another member state of the European Union,
the European Economic Area or another state or
jurisdiction in which a double tax treaty or a bilat-
eral or multilateral agreement that provides for
the exchange of information for tax purposes is
in force. Furthermore, crypto-assets are deemed
to have been disposed of in the event of the ter-
mination of activity or the loss of resident status
in the Portuguese territory. In the loss of resident
status, it is also provided that the relevant tax-
able income is determined by the positive differ-
ence between the market value on the date the
resident status is lost and the acquisition value,
plus the expenses necessary to and actually
incurred in the acquisition of the crypto-assets.

For Corporate Income Tax (CIT) purposes, the
new rules provide that income derived from the
issuance of crypto-assets (eg, through mining
activities) or from the validation of transactions
with crypto-assets through consensus mecha-
nisms is considered as income derived from
commercial or industrial activities, and is sub-
ject to CIT.

Similar to the new PIT rules, under the simplified
regime a coefficient of 0.15 should be applied for
the determination of the taxable income arising
from these activities. Thus, in practice, only 15%
of the taxable income derived from these activi-
ties will be subject to taxation.

Also noteworthy in this new tax framework is the
creation of a reporting obligation that applies to
any person or entity, with or without legal per-
sonality, providing crypto-asset custody and
management services on behalf of third parties
or managing one or more crypto-asset trad-
ing platforms. All of those covered by this new
reporting obligation will have to report to the PTA
all crypto-asset transactions carried out with
their intervention, by the end of January each
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year, for each taxpayer, using an official form that
is yet to be approved.

Taxation on Wealth Transfers

For crypto-assets deposited in institutions
whose head office, effective management or
permanent establishment is in Portuguese terri-
tory (and also for non-deposited crypto-assets,
in the case of succession due to death, when
the transferor is domiciled in Portuguese terri-
tory or in other gratuitous transfers), when the
beneficiary is domiciled in Portuguese territory,
the new rules provide that the disposal of crypto-
assets through gratuitous transfers (eg, dona-
tions or inheritance) may be subject to stamp
tax at a rate of 10%, which is borne by the ben-
eficiary of the transfer. However, the exemption
currently applicable for gratuitous transfers of
other assets in favour of certain beneficiaries
(eg, spouses, unmarried partners, descendants
and ascendants) also applies to gratuitous trans-
fers of crypto-assets.

For the purposes of assessing the relevant value
on which property transfer tax should be levied
whenever the purchase price of a given property
is fully or partially paid in crypto-assets, the new
rules provide that the value of the crypto-assets
given in exchange - to be determined under
the terms established in the Stamp Tax Code -
should be taken into account.

Accordingly, it is also established that the tax-
able value of crypto-assets is determined by tak-
ing into consideration the following rules, in the
indicated order:

+ application of specific rules provided for in
the Stamp Tax Code;

« the value of the official quotation, when it
exists; or
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+ the value declared by the head of the estate
(cabeca-de-casal) or by the beneficiary, which
should approximate the market value as
much as possible.

For the purposes of this last rule, the PTA may
determine the taxable value based on the market
value if it justifiably considers that there may be
divergence between the value declared and the
market value.

Taxation of Commissions and Fees

The new tax framework for crypto-assets pro-
vides that commissions and fees charged on
transactions carried out by or with the intermedi-
ation of crypto-asset service providers domiciled
in Portuguese territory or to customers domi-
ciled in Portuguese territory are subject to a 4%
stamp tax rate, which is borne by the custom-
ers. In the case of non-payment, the new rules
also foresee that the customer will be jointly and
severally liable with the service provider for the
payment of the tax.

Value Added Tax (VAT)

Bearing in mind the above overview of the four
main pillars, the new crypto-asset tax framework
is silent on the VAT implications of transactions
with crypto-assets.

Before this new tax framework, the interpretation
of the CJEU and the binding rulings issued by
the PTA were the available points of reference
relied on to assess the VAT treatment of transac-
tions with crypto-assets.

Indeed, in line with the CJEU interpretation of the
VAT treatment of transactions with cryptocur-
rencies, the PTA ruled that transactions such as
the exchange of cryptocurrency for fiat currency
(and vice versa) should be exempt from VAT.
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While this guidance on the exemption for the
exchange of cryptocurrencies for fiat currency,
and vice versa, can still be relied on, the new tax
framework implies a new approach to the VAT
treatment of transactions with crypto-assets.
The full extent of the changes brought by the
new rules is yet to be determined.

Working Paper No. 1060 on the VAT treatment of
transactions involving NFTs was issued in Feb-
ruary by the EU VAT Committee and provides a
good illustration of the complexity of determining
whether or not a person or entity making trans-
actions with crypto-assets is a taxable person,
the nature and corresponding VAT treatment of
transactions with crypto-assets, and their place
of supply and taxable amount, as well as dif-
ferent criteria adopted by different EU member
states.

Thus, the practical application in the course of
2023 will be critical in gauging the impact of
the new tax framework on the VAT treatment of
transactions with crypto-assets.

Finally, the ViDA package will set the agenda
for the second half of this year and in the com-
ing years (see 1.1 Evolution of the Blockchain
Market).

2.9 Other Government Initiatives

Without prejudice to the initiatives described in
1.1 Evolution of the Blockchain Market and 2.7
Regulatory Sandbox, the Portuguese govern-
ment (through Portugal Digital) and the national
authorities, especially CMVM and BdP, are mak-
ing efforts to raise awareness and increase the
digital literacy of citizens and investors regard-
ing blockchain and cryptocurrencies by offering
training sessions or informative documents, and
periodically organising conferences and semi-
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nars in collaboration with blockchain market
stakeholders and universities.

3. Cryptocurrencies and Other
Digital Assets

3.1 Ownership

Overview

There are currently no specific rules or regula-
tions addressing the ownership of cryptocur-
rencies or blockchain-based digital assets in
Portugal.

In any case, the rules on ownership/entitlement
will depend on the nature of the asset. A digital
asset could be a representation of an underlying
asset or a natively digital asset. In this regard, a
digital asset could qualify as digital content or
could be equated to the nature of the asset that
it is representing.

Rules on the ownership of goods or assets are
generally determined in accordance with the
Portuguese Civil Code and relate to the type of
assets at stake and, in particular, whether they
are subject to mandatory registration (such as
real estate assets or other types of movable
assets, including vehicles or aircrafts).

With regards to NFTs, while the ownership of
the digital file and its metadata is undisputed,
the ownership (if any) or the rights granted to
the underlying intellectual property asset will
be determined by the contractual relationship
between the parties.

Finance

From a finance perspective, the closest resem-
blance to the ownership of digital assets is that
related to dematerialised/book-entry securities,
such as shares. Pursuant to the Portuguese
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Securities Code, the ownership of shares not
represented through physical paper certificates
is evidenced through certificates of ownership
issued by the registering entities where the indi-
vidual registration accounts are held.

3.2 Categorisation

Without prejudice to the future MiCA and the
fintech sector, there are no specific laws, regula-
tions or judicial decisions addressing the cate-
gorisation or nature of digital assets and tokens.
Please see 3.1 Ownership regarding the nature
of digital assets in general and matters of owner-
ship/entitlement.

At this stage, there is still no legislation in Portu-
gal providing for an appropriate characterisation
of digital assets; such legislation is expected to
closely follow the MiICA categorisation. How-
ever, the approach taken so far by CMVM is to
consider that tokens that qualify as securities
or financial instruments may fall under CMVM'’s
supervision.

This qualification is to be conducted on a case-
by-case basis and will depend on a given number
of features of the token. A token may be qualified
as a security if it corresponds to a document
representing one or more private legal entitle-
ments (rights and/or obligations) and in relation
to which the corresponding holders are entitled
to an income (eg, interest or profit sharing). Simi-
larly, a token may be qualified as a utility token
when it has non-financial purposes but, on the
contrary, it intends to provide digital access to a
good or service that is available on a blockchain.

In this respect, in the context of the documents
made publicly available by the issuer of digital
assets (including, among other elements, the
“white paper”), it will be particularly relevant to
assess whether the issuer creates a legitimate
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expectation among investors that there will be a
return on investment. This return may be either
the granting of a right to a dividend or interest, or
the increment of the asset value by reference to
the issuer or to a third-party action for that effect.

3.3 Stablecoins

As mentioned in 3.2 Categorisation, there is
no formal treatment of tokens in Portugal, nor
are distinctions made between them. Therefore,
there is no formal distinction between stable-
coins backed by deposits of fiat currency and
“algorithmic” stablecoins. The exercise to be
carried out in relation to this type of asset would
therefore be to assess, on a case-by-case basis,
whether they can qualify as security/financial
instruments or as crypto-assets subject to AML
registration with the BdP.

However, it should be noted that stablecoins are
expressly mentioned in the MiCA Proposal as an
asset-referenced token or e-money token (when
functioning as a means of payment), and specific
rules are proposed for this type of asset. Accord-
ing to MiCA, “algorithmic” stablecoins should
not be considered asset-referenced tokens,
provided that they do not aim to stabilise their
value by referencing one or several other assets.

If the Proposal is approved, this classification
will also apply in the Portuguese jurisdiction.

Please see 2.8 Tax Regime regarding the tax
framework for stablecoins and other crypto-
assets.

3.4 Use of Digital Assets

There is no prohibition on the use of cryptocur-
rencies as a means of payment. However, since
cryptocurrencies are not recognised as fiat cur-
rency in Portugal, their acceptance as a means
of payment is not legally mandatory.
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3.5 Non-fungible Tokens

Currently, NFTs are not subject to specific regu-
lation in Portugal. However, existing legal frame-
works apply to the creation, marketing and sale
of NFTs, such as:

+ AML/CTF laws for NFT providers and market-
places;

* IP laws with relation to the creation and
licensing of underlying intellectual property
rights;

- the DSA;

+ the e-Commerce Law (Decree-Law 7/2004,
as amended);

« consumer protection laws, notably the Dis-
tance and Off-Premises Law (Decree-Law
24/2014, as amended) and the Digital Goods,
Content and Services Law (Decree-Law
84/2021);

+ advertising laws, notably the Advertising
Code (Decree-Law 33/90, as amended); and

« sector-specific provisions that may apply
depending on the particular characteristics of
the NFT.

In addition, the creation and sale of NFTs are
usually regulated contractually via the specific
terms and conditions of the platform. These
terms vary depending on the characteristics of
the product/service and the underlying asset
that the NFT represents.

Since NFTs are a representation of a digital or
physical asset, the Portuguese Civil Code will
also apply to their sale.

Please see 2.8 Tax Regime regarding the tax
framework for NFTs and other crypto-assets.
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4. Exchanges, Markets and Wallet
Providers

4.1 Types of Markets
At this stage, there are no specific markets in the
Portuguese jurisdiction for digital assets.

4.2 On-Ramps and Off-Ramps

There are no formal processes and no spe-
cific legal framework in Portugal under which
exchanges of fiat currency for cryptocurrencies
are conducted. Based on publicly available infor-
mation, such exchanges are made at the initia-
tive of interested parties — including individuals
or entities — through exchange houses or simi-
lar entities operating on a cross-border basis,
mostly online.

4.3 KYC/AML/Sanctions

Law 83/2017 on the prevention of money laun-
dering and terrorist financing (the AML Law)
already includes certain rules on activities car-
ried out with virtual assets (ativos virtuais). For
instance, entities operating with virtual assets
can only exercise such activity following prior
registration with BdP. These same entities are
also subject to certain AML-related obligations,
including due diligence and identification duties,
provided that certain thresholds are met.

For the purposes of these rules, the definition of
“activities carried out with virtual assets” corre-
sponds to any of the following economic activi-
ties when exercised for and on behalf of a client:

* the exchange of virtual assets and fiduciary
coins;

+ the exchange of one or more virtual assets;

* the transfer of virtual assets from one address
or wallet into another; and

+ the safekeeping or safekeeping and manage-
ment of virtual assets or any other instru-
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ments that allow for the control, ownership,
custody or transfer of those assets, including
private cryptographic keys.

Although there are no specific government sanc-
tion rules applicable in relation to blockchain-
related matters, as far as is known, and govern-
mental sanctions are expected to apply in the
same fashion.

4.4 Regulation of Markets

Digital asset markets are not currently regulated
in Portugal, and there have been no enforcement
actions on the matter (see 2.6 Enforcement
Actions). Please see 1.1 Evolution of the Block-
chain Market regarding the relevant regulatory
initiatives and 2.3 Regulatory Bodies regarding
the national competent authorities.

4.5 Re-hypothecation of Assets
There is no specific regulation applicable in this
respect in Portugal.

4.6 Wallet Providers

There are no regulations in Portugal specifical-
ly addressing the provision of online or offline
storage solutions for private cryptographic keys
that control the ability to give instructions with
respect to digital assets.

Note, however, that the 5AMLD (Directive (EU)
2015/849) was transposed into Portuguese law
in August 2020, amending the national law on
money laundering and terrorist financing. The
national law covers wallet providers providing
services in the Portuguese territory, although,
following the definition of the 5AMLD, it does
not distinguish between online or offline storage
solutions. Please see 4.3 KYC/AML/Sanctions
regarding the obligations applicable to wallet
providers.
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Notwithstanding this, the Portuguese Consumer
Protection Framework and the GDPR (Regula-
tion (EU) 2016/679) may further apply in relation
to consumer and data protection, respectively.

5. Capital Markets and Fundraising

5.1 Initial Coin Offerings

If the ICO is addressed to investors who are resi-
dent in Portugal, and if the tokens issued are
qualified as securities, the ICO shall be ruled
in accordance with the Portuguese Securities
Code and the applicable EU legal framework on
the public offering of securities. These rules will
include obligations relating to the following:

* the issuance, representation and transfer of
the assets;

» the trading and distribution of the assets;

* the requirements applicable to information
quality; and

* market abuse.

5.2 Initial Exchange Offerings

There are no regulations specifically applicable
to fundraising through the sale of tokens. None-
theless, as stated in 5.1 Initial Coin Offerings,
if and to the extent that such tokens resemble
securities, the Portuguese and EU rules on offers
for the exchange of securities may be applica-
ble.

At the same time, if and to the extent that there
are crowdfunding activities that use tokens, the
Portuguese legal regime on crowdfunding may
be applicable.

5.3 Other Token Launch Mechanisms

There are no specific regulations in Portugal
regarding distributions of tokens to community
members who are likely to utilise a particular
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protocol via an airdrop or similar mechanism
that does not necessarily involve a purchase of
the token.

However, some organisations, such as in the
social economy or finance sector, are exploring
the possibility of the tokenisation of member-
ships in the context of DAOs.

5.4 Investment Funds

Although there is no specific law or regulation
on investment funds or collective investment
schemes that invest in digital assets, CMVM
recently stated that vehicles that intend to
invest in this class of assets should be set up
as a collective investment scheme investing in
non-financial assets or a specialised alternative
investment fund, subject to the respective rules.
Under Portuguese law, both types of vehicles are
considered alternative investment funds, within
the meaning and for the purposes of Directive
2011/61/EU of the European Parliament and of
the Council of 8 June 2011 on Alternative Invest-
ment Fund Managers.

CMVM highlighted the importance of these
investment funds making proper disclosure
and identification of their intention to invest in
digital assets, namely in the description of the
investment policy. Moreover, the definition of the
evaluation rules for digital assets comprised in
the portfolio, as well as the way in which the
fund manager will address and manage the risks
associated with these volatile assets, constitute
key items to be analysed by CMVM during the
process of registration or approval of the fund,
as the case may be.

5.5 Broker-Dealers and Other Financial
Intermediaries

There are no special regulations in the Portu-
guese jurisdiction applicable to broker-dealers
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or other financial intermediaries that deal in digi-
tal assets. Nonetheless, as stated in 5.1 Initial
Coin Offerings, when any such digital assets
mirror some of the features qualifying an instru-
ment as a security, the Portuguese Securities
Code and EU legal framework may apply to such
brokerage or financial intermediation services,
following a case-by-case assessment.

6. Smart Contracts

6.1 Enforceability

Overview

There are no specific laws or regulations in Por-
tugal addressing the legal enforceability of pri-
vate contractual arrangements made in whole or
in part using blockchain-based smart contracts.
Similarly, as stated in 2.5 Judicial Decisions and
Litigation, there are no judicial decisions on the
matter.

The enforceability of smart legal contracts has
not been addressed at the European level either.
However, as stated in 2.7 Regulatory Sandbox,
it is safe to assume that the European Commis-
sion will launch a regulatory initiative on smart
contracts in the coming years, either due to the
activities of the recently launched regulatory
sandbox or within the scope of the Data Act and
the Common EU Data Spaces.

Electronic Contracts

Smart legal contracts fall within the scope of
electronic contracts so are, in principle, admis-
sible under the principle of contractual freedom
and the admissibility of electronic contracts rec-
ognised in the Portuguese Civil Code and the
e-Commerce Law (Law 7/2004).

Contracts signed electronically, without human
intervention, are also enforceable.

20  CHAMBERS.COM

In addition, electronic declarations satisfy the
legal requirement of written form, provided that
the guarantees of reliability, legibility and con-
servation are met.

Exemptions
The following are exempt from the principle of
the admissibility of electronic contracts:

« contracts related to family law and succes-
sion;

* contracts requiring the intervention of the
courts, public authorities or entities exercising
public powers;

* real estate contracts, except leasing; and

+ deposits and guarantees, when these are not
part of the professional activity of the indi-
vidual/entity providing them.

6.2 Developer Liability

There are currently no specific laws, regulations
or judicial decisions addressing the liability of
blockchain stakeholders in Portugal, nor has this
topic been addressed at the European level.

However, under the Portuguese Civil Code any
legal or natural person can be held liable for dam-
ages. In this sense, a developer of a blockchain-
based network or of the code that runs on the
network could be held liable for losses arising
through the use of this software, provided that
there are losses, fault on the part of the devel-
oper (negligence or intentional misconduct) and
a causal link between the fault and the losses.

In this regard, and without prejudice to the
application of any specific laws such as sector-
specific regulations or consumer protection laws
depending on the relationship of the parties,
developers’ liability can be regulated contractu-
ally. This may be of relevance in private DLTs,
as well as in public DLTs, through the drafting
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of terms of use that can exclude or limit liability
in the conditions permitted by law (for instance,
exclusion or limitation of liability is generally not
permitted for gross negligence or intentional
misconduct).

7. Lending, Custody and Secured
Transactions

7.1 Decentralised Finance Platforms
There are currently no specific laws or regula-
tions applicable to decentralised financial plat-
forms.

7.2 Security

Theoretically, to the extent that the digital asset
has no physical representation, according to the
Portuguese Civil Code the appropriate security
interest to be taken over the digital asset would
be a pledge over such digital asset.

7.3 Custody

While there are no specific rules in the Portu-
guese jurisdiction regarding the custody of digi-
tal assets, there are duties applicable to custo-
dian roles with respect to securities and other
financial instruments. Accordingly, given that
some of the features usually attributed to digital
assets are similar to those of securities, it would
be expected that any future regulatory require-
ments on digital assets would mirror those
already foreseen in the Portuguese Securities
Code for custodians of securities.

8. Data Privacy and Protection

8.1 Data Privacy

Overview

There are currently no specific laws, regulations
or judicial decisions in Portugal addressing
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blockchain-related data privacy issues. Similarly,
this topic has not been addressed at the Euro-
pean level, with the exception of some reports
and studies issued by the European Blockchain
Observatory and on behalf of the European Par-
liament.

Nonetheless, the GDPR and the Portuguese
GDPR Implementation Law (Law 58/2019) will

apply.

Moreover, as stated in 2.7 Regulatory Sandbox,
it is safe to assume that the European Commis-
sion will launch a regulatory initiative on the use
of DLT and smart contracts for data protection
and data sharing in the coming years.

Specific Challenges

The application of the GDPR and, in particular,
the exercise of individuals’ rights and compli-
ance with data processing principles in a block-
chain environment raise various questions.

The discussion on the GDPR and blockchain
mostly revolves around the following topics:

« the right to rectification: individuals’ right to
correct and modify their data;

+ the right to erasure/right to be forgotten: indi-
viduals’ right to request the erasure of their
personal data; and

+ the principles of data minimisation and pur-
pose limitation: the processing of personal
data must be adequate and relevant to the
stated processing purposes, and limited to
what is necessary to achieve those purposes.

Considering that, by design, the data included
on the chain is immutable and blockchain is an
append database, the tension between the tech-
nology and the GDPR is evident.
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It should be noted that these challenges increase
in the context of permissionless public block-
chains.

In light of the above, academia and entities using
DLT have proposed solutions such as storing
the data off-chain to allow for its rectification or
ensuring that the data is made inaccessible to
third parties, including the data controller, fol-
lowing the end of the processing or when an
individual requests the erasure of their data, by
destroying any key or further encrypting it.

However, it is understood, both in Portugal and
at the European level, that blockchain provides
manifold opportunities for promoting data pro-
tection and security in line with the principles
of data protection by design, therefore ensuring
GDPR compliance.

8.2 Data Protection

In addition to the issues discussed in 8.1 Data
Privacy, the use of blockchain technology,
especially public blockchains, raises questions
around the proper identification of data control-
lers or joint controllers and data processors due
to the difficulty in identifying the actors involved.

This challenge further complicates the enforce-
ability of data protection rules by individuals,
data protection authorities and the courts.

9. Mining and Staking

9.1 Mining

There are currently no specific laws, regulations
or judicial decisions regulating mining activities
in Portugal. Similarly, this topic has not been
addressed at the European level.
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Please see 2.8 Tax Regime regarding the tax
framework for mining activities.

9.2 Staking

There are currently no specific laws, regula-
tions or judicial decisions regulating “staking”
in Portugal. Similarly, this topic has not been
addressed at the European level.

Please see 2.8 Tax Regime regarding the tax
framework for staking.

10. Decentralised Autonomous
Organisations (DAOs)

10.1 General

Although some entities have started exploring
the possibility of DAOs, especially in the social
economy and finance sector, as far as is known
there are not yet any DAOs in Portugal.

Moreover, there is no specific law applicable to
DAOs in Portugal; the legal rules applicable to
the business vehicle selected by the founders of
the DAO will apply.

10.2 DAO Governance
As mentioned in 10.1 General, no DAOs are cur-
rently active in Portugal.

10.3 Legal Entity Options

As mentioned in 10.1 General, there are current-
ly no DAOs in Portugal. However, the selection of
the business vehicle depends on the objectives
and activities that the DAO wishes to carry out.
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