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Introduction
Around the world, changes in tax policy dur-
ing 2021 still reflected the global impact of the 
health crisis caused by the COVID-19 pandemic. 
In Portugal, the State Budget Proposal for 2022 
has been voted down, which led to the dissolu-
tion of the Portuguese Parliament, and the future 
remains uncertain with regard to the tax policy 
applicable in 2022. However, the fact that Por-
tuguese voters have re-elected the former gov-
ernment party with a majority in the Parliament 
seems to indicate political stability and the like-
lihood of the approval of the State Budget for 
2022 that was previously rejected.

Remote Working – Tax Impacts Arising 
from the New Settings of Employment 
Relationships
Before COVID-19, remote working was an unat-
tainable goal for some employees and seen 
as a business disruption by employers. How-
ever, the pandemic has forced governments 
to restrict travel, preventing many employees 
from performing their activities in their country 
of employment and forcing employers to swiftly 
adapt to the new reality and implement flexible 
work policies.

Permanent Establishment Risks
Now, the possibility of remote working is seen 
as valuable by employees, because it improves 
their work-life balance, and is a pivotal and dif-
ferentiating factor when choosing where to work. 
Therefore, employers are becoming more flex-
ible, accommodating employees’ preferences 
to work remotely, which requires a thorough 
evaluation of the tax risks that may arise with 

the “new normal”, notably in terms of permanent 
establishment (PE) risks.

Under the Corporate Income Tax Code (the “CIT 
Code”), a foreign company would be deemed to 
have a PE in Portuguese territory if:

• it has a fixed place of business (such as 
premises, facilities or installations) through 
which it carries out an economic activity in 
Portugal – a physical PE;

• there is a building site, construction or instal-
lation project taking place in Portuguese terri-
tory – a project PE;

• there is a person who is acting in Portuguese 
territory on behalf of the non-resident entity 
and they play the principal role leading to 
the conclusion of contracts that are routinely 
concluded, even though, from a formal stand-
point, they might not have the powers to 
formally conclude said contracts – an agency 
PE; or

• it provides services in Portuguese territory for 
more than 183 days over a 12-month period, 
either directly (through employees) or indirect-
ly (through service providers) – a services PE.

The application of Portuguese legislation is lim-
ited by the provisions of an applicable double tax 
treaty (DTT), which prevails over domestic law. 
Therefore, as the majority of the DTTs to which 
Portugal is a signatory follow the previous OECD 
standard and are not aligned with the current 
wording of the OECD Model Tax Convention on 
Income and on Capital, there are practical issues 
regarding the application of Portuguese law.
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The Portuguese Tax and Customs Authority 
(PTA) remains silent, even though remote work-
ing already has a wide use and should continue 
to increase in the post-COVID-19 era. Despite 
the absence of guidance from the PTA regard-
ing the tax impacts arising from remote working 
and its likelihood of triggering a Portuguese PE, 
and without legal amendments that accommo-
date this new reality, it is essential to address 
this topic.

In particular, the authors take the view that the 
mere fact that the employee is working remotely 
from Portugal is not sufficient to trigger a PE in 
Portugal. In other words, if the employee keeps 
the exact same functions and the sole link to 
Portugal is their physical presence, the employer 
should not have a Portuguese PE, provided that 
it is only responding to a personal choice of the 
employee, who has decided, or has no other 
option but, to work remotely.

On the contrary, the circumstance of having an 
employee working remotely in Portugal could 
indeed trigger a PE to the extent that the activ-
ity of the employee would correspond to the 
core business of the employer, the activity of the 
employer would be oriented to the Portuguese 
jurisdiction and the employee’s day-to-day func-
tions would be pivotal to develop the business 
plan and attain the objectives of the company in 
Portugal, or the employee was required, by the 
employer, to work remotely from Portugal.

In 2022, it is important for the Portuguese leg-
islator to amend tax law to specifically address 
remote working situations in order to keep pace 
with the change in business and technology.

Home Offices
At the end of 2021, Law No 83/2021, of Decem-
ber 6th (“Law 83/2021”), was approved, amend-
ing the legal regime applicable to remote work-
ing.

Under Law 83/2021, employers are required to 
provide employees with compensation related to 
the additional expenses incurred through remote 
working; such as the acquisition of equipment 
necessary to perform the employees’ activities, 
an increment of costs relating to energy and the 
internet, as well as costs concerning the main-
tenance of employees’ equipment.

From a tax perspective, such compensation 
related to the additional expenses incurred 
because of remote working will not be deemed, 
at the level of the employee, as taxable income 
and, at the level of the employer entity, will be 
considered as a deductible expense for corpo-
rate income tax purposes.

However, the employee would have to demon-
strate an increase in the expenses by comparing 
the values incurred in the given tax year with 
those pertaining to the previous year.

The regime of Law 83/2021 is therefore quite 
burdensome because it requires employees to 
keep track of all the expenses related to utili-
ties and equipment, and employers to request 
documentation to support the amounts that will 
be paid, which will benefit from the exemption 
from payroll taxes. Moreover, it is a very unam-
bitious set of rules as it departs from a mere 
increase of expenses when it should consider 
home working as the new normal and therefore 
compensate the employee not by establishing 
a parallel between the level of expenses before 
home offices became the rule but rather allow 
for a design of a salary package that considers 
utilities and the purchase and maintenance of 
equipment as true professional expenses.

Therefore, from a tax perspective, a fairer solu-
tion would be to set forth that employers may 
“co-finance” the expenses related to, for exam-
ple, electricity and the internet and the purchase 
and repairments of office equipment, given that 
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these expenses are instrumental for the perfor-
mance of the professional activity, by defining a 
maximum monthly amount under which no per-
sonal income tax (PIT) or social security contri-
butions would apply. Conversely, any amounts 
above that predefined threshold payable to 
employees would be subject to PIT and social 
security. With regard to, for instance, business 
trips made by employees, a predefined amount 
below which no tax and social security contri-
butions would apply is already a criterion in use 
to compensate employees for such trips. Under 
the current regime of business trips, it is not 
necessary to have an exact correlation between 
expenses incurred by the employee and the 
amount granted to them by the employer, pre-
cisely because the threshold defined by the Por-
tuguese legislator allows the exclusion of these 
payments as employment income.

Such a solution is not particularly demanding as 
it does not require the employee to demonstrate 
any expenses and a similar solution could be 
adopted for compensating employees for home 
office work.

Unfortunately, the current regime constitutes a 
significant challenge for taxpayers as it might 
lead to legal uncertainty and to an increase of tax 
litigation in this regard, given that the administra-
tive burden will require companies and employ-
ees to demonstrate that the expense to be com-
pensated should indeed be exempt from PIT and 
social security contributions.

ATAD 3 – a Boost to the Market of Regulated 
Financial Entities?
On 22 December 2021, the EU Commission 
released a proposal for a directive to prevent the 
misuse of shell entities for tax purposes and to 
amend the Directive on administrative coopera-
tion in the field of taxation (DAC) – commonly 
designated as the “Unshell Directive” or “ATAD 
3” (which is expected to be applicable as from 

1 January 2024, with its implementation begin-
ning in 2023).

In a nutshell, ATAD 3 aims at preventing tax 
avoidance and evasion practices linked to the 
use of entities that do not have any, or have 
only minimal, substance. Only entities that are 
deemed to have a high risk of having a low eco-
nomic substance are subject to reporting obliga-
tions under ATAD 3 and subsequent scrutiny by 
the PTA. An entity is considered as a high-risk 
entity if the following cumulative requirements 
are met:

• 75% of its income is derived from passive 
income (notably, interest, royalties and divi-
dends);

• the entity mainly engages in cross-border 
activities or passes revenues to foreign share-
holders; and

• the entity outsources daily management and 
decision-making for significant functions.

High-risk entities will be required to declare in 
their annual tax returns if the requirements of 
minimum substance regarding premises, EU 
bank accounts and exclusive local directors 
dedicated to the group of companies or full-time 
local employees are met.

If the requirements are not met, entities will be 
deemed not to have minimal substance for tax 
purposes and will be prevented from request-
ing a certificate of tax residence for use outside 
the jurisdiction of tax residence and accessing 
benefits established in EU directives and DTTs.

Notwithstanding the above, EU member states 
shall ensure that listed companies, regulated 
financial entities, holding companies that are 
resident for tax purposes in the same EU mem-
ber state as their shareholders or the ultimate 
parent entity, and entities that have at least five 
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full-time employees involved in operations are 
not subject to ATAD 3.

While ATAD 3 is yet to be implemented by EU 
member states, it is expected that multinational 
groups of companies will promote substance 
assessments in order to anticipate potential 
impacts arising from the implementation of the 
new rules and avoid the reputational risks arising 
from making a declaration of having a high risk 
of having a low economic substance.

Taking into account that regulated financial enti-
ties are excluded from the scope of ATAD 3, and 
have low maintenance costs, it is also expected 
that the Portuguese market for investment funds 
may benefit from this new set of rules.

Withholding Tax Applicable to Dividends 
Obtained in Portugal by Non-EU Investment 
Funds
Under Portuguese law, dividends distributed 
by Portuguese companies to resident invest-
ment funds are not subject to withholding tax 
(WHT). However, if dividends are distributed to 
non-resident investment funds, a 25% WHT rate 
will be applicable (a reduced WHT rate may be 
applied pursuant to a DTT, provided that the 
non-resident investment fund is eligible to claim 
DTT benefits).

The described difference in treatment between 
resident and non-resident investment funds has 
been seen as incompatible with EU law – name-
ly, a breach of the free movement of capital – and 
tax litigation in this regard has increased in Por-
tugal, with several cases being brought before 
the Portuguese tax courts by foreign invest-
ment funds, claiming for the application of a full 
exemption and a WHT refund. For the purposes 
of claiming WHT refunds, taxpayers should file 
an administrative claim (which is the mandatory 
first step) within two years from the legal dead-
line to deliver the WHT to the PTA.

One of these cases has reached the European 
Court of Justice (ECJ) and a decision was issued 
in mid-March 2022, confirming that there is a 
breach that renders Portuguese domestic WHT 
provisions incompatible with the free movement 
of capital.

The decision will have a direct impact on several 
cases pending the ECJ’s position in this leading 
case and paves the way for the elimination of 
WHT on dividends received by collective invest-
ment undertakings throughout Europe.

In light of the above, relevant amendments to 
the Portuguese legislation are expected in 2022, 
with the purposes of tackling this discriminatory 
treatment and increasing the legal certainty for 
non-resident investment funds investing in Por-
tuguese companies.

DAC6 – Overview of Reported Mechanisms 
and Legal Privilege
Portugal has adopted Council Directive (EU) 
2018/822, of 25 May 2018 (DAC6), which sets 
forth mandatory disclosure rules regarding cer-
tain cross-border tax mechanisms that meet at 
least one of the specified hallmarks.

Due to the COVID-19 pandemic, Portugal post-
poned for six months the reporting obligations 
set forth in DAC6 and the first reports took place 
at the beginning of 2021. Portugal also delayed 
the approval of the official reporting forms and 
the publishing of the official guidelines issued by 
the PTA on the matter.

In the transposition process, Portugal decided 
to extend the territorial reach of DAC6 to purely 
domestic transactions, as well as the scope of 
the reporting obligations to value added tax, and 
adopted a peculiar position as regards profes-
sional privilege, setting forth the exact same 
rules for intermediaries covered (or not) by legal 
or contractual privilege.
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In December 2021, the PTA published a debrief-
ing note regarding the mechanisms that had 
been reported under DAC6 since its entry into 
force in Portugal and until 31 October 2021. 
According to the document, the majority of the 
119 reported mechanisms were reported directly 
by the relevant taxpayers, had a cross-border 
nature and related to the following hallmarks:

• the conversion of income into capital, gifts or 
other categories of revenue that are taxed at 
a lower level or exempt from tax;

• deductible cross-border payments made 
between associated enterprises when the 
payment benefits from a full exemption or 
from a preferential tax regime in the jurisdic-
tion where the recipient is resident for tax 
purposes; and

• a cross-border transfer of functions and/or 
risks and/or an asset with a variation of more 
than 50% of the EBIT.

The PTA has also published three examples of 
reported mechanisms, including:

• a donation of shares and their subsequent 
sale, stepping up their acquisition price, for 
the purposes of assessing the taxable gain;

• an increase of share capital followed by a 
reduction to distribute profits; and

• the conversion of dividends into debt to the 
shareholder.

Despite the list of examples and the informa-
tion on the transactions reported, a year has 
gone by and the guidelines issued by the PTA 
in January 2021 remain unchanged, preventing 
taxpayers and intermediaries from having addi-
tional clarifications regarding the application of 
DAC6, which is crucial, given the wide scope 
of the hallmarks and the potential impact on all 
taxpayers and intermediaries in terms of compli-
ance costs.

With regard to the reporting obligations appli-
cable to intermediaries with legal privilege (such 
as lawyers), the Portuguese Ombudsman has 
considered that the Portuguese transposition 
of DAC6 breaches legal professional privilege 
under Portuguese law and has requested the 
Constitutional Court to declare that this set of 
rules is in breach of the Portuguese Constitu-
tion. It is expected that the Constitutional Court’s 
decision regarding this regime will be known in 
2022.

The Danish Cases and the (Re)design of 
Financing of Portuguese Companies
In February 2019, the ECJ issued ground-break-
ing decisions in six cases that dealt with the 
interpretation of the Parent-Subsidiary Directive 
and the Interest and Royalties Directive, relat-
ing to beneficial ownership and tax avoidance 
(the “Danish Cases”), regarding the exemption 
from WHT when dividends and interest pay-
ments were made from a Danish company to a 
company resident in an EU member state, which 
passed on the payments to an ultimate parent 
company residing in a third country, which would 
not have access to the Directives’ benefits.

In the Danish Cases, aside from broadening the 
definition of tax avoidance, the ECJ also clari-
fied that the term “beneficial owner”, under the 
Interest and Royalties Directive, should be inter-
preted as the entity that benefits economically 
from interest received and has the power to 
freely determine the use of interest.

In Portugal, the PTA has reinforced tax inspec-
tions regarding the application of WHT obli-
gations under the aforementioned directives, 
departing from the stricter interpretation of ben-
eficial ownership provided by the Danish Cases, 
which is not aligned with Portuguese domestic 
law.
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This approach from the PTA may lead compa-
nies to assess alternative funding arrangements, 
such as the one described below.

Under Decree-Law No 193/2005, of June 7th 
(“DL 193/2005”), investment income (including 
interest) and capital gains arising from bonds are 
exempt from tax in Portugal provided the bond-
holders qualify as non-Portuguese residents 
without a PE in Portugal to which such income 
is attributable.

To benefit from the WHT exemption, the bonds 
shall be integrated in:

• a centralised system for securities managed 
by an entity resident for tax purposes in Por-
tugal; or

• an international clearing system operated by 
a managing entity established in an EU mem-
ber state other than Portugal or in a European 
Economic Area member state, provided, in 
this case, that such state is bound to co-
operate with Portugal under an administrative 
co-operation arrangement in tax matters simi-
lar to the exchange of information schemes in 
relation to tax matters existing within the EU 
member states; or

• other centralised systems not covered above, 
provided that, in this case, the Portuguese 
government authorises the application of DL 
193/2005.

In addition, the beneficiaries shall be:

• central banks or governmental agencies;
• international bodies recognised by the Portu-

guese state;
• entities resident in countries or jurisdictions 

with which Portugal has a DTT or a tax infor-
mation exchange agreement in force; or

• other entities without headquarters, domicile, 
effective management or a PE in Portuguese 
territory to which the relevant income is attrib-

utable and that are not domiciled in a black-
listed jurisdiction.

Taking into account the current interpretation 
from the PTA regarding beneficial ownership, 
some multinational groups may wish to revisit 
the way they finance their activities and opt for 
being financed through the issuance of bonds, 
under DL 193/2005, rather than turning to intra-
group financing. Therefore, 2022 may be a year 
of significant changes with regard to the financ-
ing of Portuguese companies.

Outlook for 2022
In 2022, Portugal will start implementing its 
Recovery and Resilience Plan (RRP), which con-
sists of 83 investments and 32 reforms, with the 
aim of preparing Portugal for the challenges and 
opportunities arising from green and digital tran-
sitions. The RRP will be supported by EUR13.9 
billion in grants and EUR2.7 billion in loans, and 
it is expected to lift Portugal’s gross domestic 
product by 1.5% to 2.4% by 2026 (Portugal’s 
Recovery and Resilience Plan, European Com-
mission).

With the election of a new majority government, 
it is expected that 2022 and the next four years 
will be stable from a political standpoint, which 
is crucial to promote an investor-friendly envi-
ronment, to increase economic growth and to 
implement tax reforms.

As mentioned previously, the re-election of the 
former government party with a majority in the 
Parliament seems to indicate the approval of the 
State Budget for 2022 that was previously reject-
ed by the Parliament, which sets forth a reduced 
set of amendments to the CIT Code. The extinc-
tion of the special payment on account, the 
revision of the patent box regime, promoting 
the competitiveness of the Portuguese regime 
compared to other EU member states and the 
Tax Incentive to Recovery are proposals that 

https://european-union.europa.eu/index_en
https://european-union.europa.eu/index_en
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are worth highlighting, given their relevance to 
attracting foreign investment and to helping Por-
tuguese companies recover from the negative 
impacts arising from the COVID-19 pandemic.

Moreover, with another budget law to be pro-
posed in October (to stimulate the economy in 
2023), the taxation of cryptocurrency assets – 
which, up until now, has been outside the scope 
of the expected amendments in tax law – may be 
brought to the agenda. 2022 should therefore be 
a year with several amendments to Portuguese 
domestic tax law.



9

Trends and developmenTs  PORTUGAL
Contributed by: Tiago Marreiros Moreira, João Riscado Rapoula and Ana Azevedo Pinto, VdA 

VdA is a leading international law firm with more 
than 40 years of history, recognised for its im-
pressive track record and innovative approach 
in corporate legal services. The excellence of its 
highly specialised legal services, covering sev-
eral industries and practice areas, enables VdA 
to overcome the increasingly complex chal-
lenges faced by its clients. VdA offers robust 
solutions grounded in consistent standards of 
excellence, ethics and professionalism. Rec-
ognition of the excellence of its work is shared 
by the entire team, as well as with clients and 
stakeholders, and is acknowledged by leading 

professional associations, legal publications 
and academic entities. VdA has been consist-
ently recognised for its outstanding and innova-
tive services, having received the most prestig-
ious international accolades and awards of the 
legal industry. Through the VdA Legal Partners 
network, clients have access to seven jurisdic-
tions (Angola, Cabo Verde, Equatorial Guinea, 
Mozambique, Portugal, São Tomé and Príncipe, 
and Timor-Leste), with a broad sectoral cover-
age in all Portuguese-speaking African coun-
tries, as well as Timor-Leste.
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