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Portugal
Pedro Cassiano Santos, Ricardo Seabra Moura and Soraia Ussene
Vieira de Almeida

GENERAL STRUCTURING OF FINANCING

Choice of law

1	 What territory’s law typically governs the transaction 
agreements? Will courts in your jurisdiction recognise 
a choice of foreign law or a judgment from a foreign 
jurisdiction?

In general, Portuguese law is retained for many transactions with soft 
domestic and international investors, certainly in all cases to govern 
the relevant security packages and any subordination aspects that may 
be associated with the relevant transactions; and usage of Portuguese 
law may be considered well-established practice. Bilateral loan agree-
ments may also, in some cases, be governed by the laws of the lender’s 
jurisdiction – mostly English law. However, in larger syndicated loan 
transactions, English law has been more likely to be the law chosen 
to govern the respective loan and intercreditor agreements, although 
Brexit inevitably raises a series of doubts and concerns that have not 
been seen previously.

New York law has been used to govern loan debt operations 
provided by US lenders, but this is admittedly less frequent. High-yield 
bond documents may also be governed by New York law.

As regards security documents, these are governed by the law of 
the jurisdiction where the relevant assets are located, and therefore 
usually Portuguese law, with the exception of security over claims 
habitually governed by the debtor’s law.

According to Regulation (EC) No. 593/2008 (Rome I) on the law 
applicable to contractual obligations, Portuguese courts must accept 
the parties’ choice of law, subject to certain exceptions. Also, judg-
ments from other EU member states are enforceable in Portugal in line 
with Regulation (EU) No. 1215/2012 (the recast Brussels Regulation). 
According to the Lugano Convention, in addition to the enforceability 
of judgments from other EU member states, judgments from Iceland, 
Switzerland and Norway are also enforceable.

Judgments issued in countries not mentioned above are not neces-
sarily enforceable in Portugal; nevertheless, Portuguese courts will 
consider these foreign rulings when requested to render a judgment in 
line with that previous judgment, without substantive re-examination or 
relitigation on the merits of the case in question.

Restrictions on cross-border acquisitions and lending

2	 Does the legal and regulatory regime in your jurisdiction 
restrict acquisitions by foreign entities? Are there any 
restrictions on cross-border lending?

There are no restrictions applicable to the acquisition of Portuguese 
companies by foreign entities, and cross-border lending is also rela-
tively common, Portugal operating on a free-movement-of-capital basis 
like any other EU jurisdiction. Portuguese law does not impose specific 

restrictions on cross-border financing into Portugal for the acquisition 
of Portuguese companies.

For regulated activities (and particularly for banks, financial 
intermediaries and insurance companies) the relevant regulators and 
particularly the Bank of Portugal, the Portuguese Securities Market 
Commission and the Insurance and Pension Funds Supervisory 
Authority may intervene in this process if the acquisitions exceed certain 
thresholds and if the companies involved are subject to financial super-
vision. Rules governing the acquisition of relevant participations in listed 
entities (including the duty to launch a compulsory full takeover offer if 
control of a listed company is acquired) and disclosure announcements 
also apply when listed entities are at stake.

Under the Regulation (EC) No. 139/2004 (EC Merger Regulation) 
and the Portuguese Securities Code, specific merger control rules 
may apply.

Additionally, under Directive 2011/61/EU (Alternative Investment 
Fund Managers Directive), as transposed into Portuguese law, the 
competent authorities of the home EU member state must be noti-
fied whenever a manager of an alternative investment fund acquires, 
disposes of or holds shares of a non-listed company above or below 
certain thresholds, as well as the respective proportion of the shares 
held and voting rights held.

Types of debt

3	 What are the typical debt components of acquisition financing 
in your jurisdiction? Does acquisition financing typically 
include subordinated debt or just senior debt?

Typically, both senior debt and subordinated debt are included in acqui-
sition finance in Portugal. Junior debt may be provided by mezzanine 
lenders or by sponsors through quasi equity-like loans that are legally 
subordinated, or by a completed transaction comprising both equity (in 
Portugal, corporate laws also provide for a special type of additional 
instalments of capital, on top of real capital) and special types of subor-
dinated instruments or loans.

Certain funds

4	 Are there rules requiring certainty of financing for 
acquisitions of public companies? Have ‘certain funds’ 
provisions become market practice in other transactions 
where not required?

In acquisitions of publicly listed companies, Portuguese law requires 
that when a public tender is launched, the full disclosure of any finance 
available to back the bid is contained in the applicable prospectus.

Moreover, upon registration of a takeover offer, if the consideration 
is in cash, the offeror must deposit the applicable consideration in cash 
or issue a bank guarantee for the corresponding amount in order to 
ensure payment of the offer price.
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Note that whenever compulsory takeover offers are at stake, a 
cash consideration shall necessarily be provided and also that there 
are special rules governing the minimum allowed amount of that 
consideration.

While not a legal requirement in private acquisitions, ‘certain 
funds’ provisions have indeed been used in acquisition finance agree-
ments and it is not uncommon for the seller to demand to be provided 
with evidence of the financial soundness behind the acquiring side.

Restrictions on use of proceeds

5	 Are there any restrictions on the borrower’s use of proceeds 
from loans or debt securities?

As a general rule, one company may not provide financial support or 
assistance for any third party to acquire its own capital, as further 
detailed in question 15.

Additionally, the other restrictions usually applicable to the 
borrowers’ use of proceeds are those agreed by the parties under the 
finance documents, notably through purpose clauses and other cove-
nants. The parties usually agree on the purpose of the financing as being 
the payment of the acquisition purchase price or the repayment of the 
target’s existing debt, and it is customary practice that this is covered by 
express provisions of the corresponding contractual documents.

Licensing requirements for financing

6	 What are the licensing requirements for financial institutions 
to provide financing to a company organised in your 
jurisdiction?

According to the Capital Requirements Directive 2013/36/EU (CRD), 
lending is an ancillary banking activity that comprises the ‘financing of 
commercial transactions (including forfeiting)’. EU member states are 
entitled to determine the various forms of lending and how these may 
(or may not) be carried out by entities not regulated as banks (credit 
institutions) or otherwise.

The European Economic Area (EEA) passporting framework estab-
lished in the above Directive allows banks regulated by a member state 
to carry out all banking activities recognised under the CRD in other EEA 
member states. However, this passporting regime does not grant pass-
porting rights to unregulated lenders or to investment firms intending 
to perform such activities on a cross-border basis.

The regulatory capital that financial institutions are obliged to 
allocate against their lending transactions has increased substantially 
under CRD IV (which includes CRD and Regulation (EU) No. 575/2013 
(Capital Requirements).

A banking or financial licence is generally required when the 
financing activity is conducted on a professional basis (ie, the granting 
of finance is the relevant entity’s business or there is a continued devel-
opment of that business), involves regulated activities or advising on 
investment and does not include involvement in regulated mortgages 
or the consumer credit business.

One option that the market is increasingly considering is to struc-
ture financing transactions as bond issuances, mostly privately placed, 
thereby dispensing with lender licensing requirements, as bonds may 
be acquired unsubscribed by unqualified investors.

Withholding tax on debt repayments

7	 Are principal or interest payments or other fees related to 
indebtedness subject to withholding tax? Is the borrower 
responsible for withholding tax? Must the borrower indemnify 
the lenders for such taxes?

Principal is not subject to withholding tax in Portugal. However, interest 
payments (including for late payments) are subject to a final Portuguese 
withholding tax rate of 25 per cent, which may be reduced under a 
double tax treaty (DTT) signed between Portugal and the other relevant 
contracting state.

The DTT signed between Portugal and the United States is an 
exception because it provides for a full withholding relief on long-term 
loans (of five or more years) when granted by resident US banks or 
financial institutions and other formalities are complied with.

EU and domestic tax legislation also provides withholding tax 
exemptions, as is the case of related companies within EU countries 
(provided other legal requirements and formalities are met) under 
Directive 2003/49/EC (Interest and Royalties Directive). According to 
domestic legislation, if the lender is a non-resident bank or financial 
institution, specific withholding tax exemptions are available, such as 
interest payments on loans made by Portuguese resident credit institu-
tions and interest derived from long-term deposits in Portugal when 
paid to non-resident credit institutions. No withholding tax applies on 
interest payments to financial institutions resident in Portugal. In this 
context, and pursuant to European Court of Justice decision in Brisal 
(C-18/15) of 13 July 2016, member states are precluded from imposing 
withholding tax on interest paid to EU-resident financial institutions, 
unless those financial institutions can claim a deduction for their 
financing costs and other expenses.

Apart from classic loans wherever the bond issuance option is 
retained and the corresponding note instruments are cleared by recog-
nised clearing systems, the interest payment made by Interbolsa to 
non-resident investors regarding bonds and securitisations transactions 
(when integrated in Interbolsa, Clearstream or Euroclear) are exempt 
from witholding tax under Decree Law No. 193/2005 of 7 November 
2005, as amended.

Fees that are qualified as financial fees are not subject to 
Portuguese withholding tax (either to payments made to resident or 
non-resident entities). Otherwise, fees paid to non-resident entities are 
subject to a 25 per cent final withholding tax unless a DTT is applicable 
and the required formalities are met. Fees payments made between 
resident entities benefit from a withholding tax waiver. The primary 
responsibility for the payment of the non-withheld tax rests with the 
borrower, pursuant to the DTT. Therefore, if the borrower either fails 
to withhold or withholds the incorrect amount on interest or even non-
financial fees’ payments to non-resident entities, lenders shall only have 
secondary liability.

Additionally, stamp duty generally applies in Portugal on the 
granting of credit of any nature or form when granted or presented in 
the Portuguese territory for any legal purpose (although there are some 
exceptions to this rule). The stamp duty rate on credit granting instru-
ments with a specific term is:
•	 0.04 per cent per month or part of a month on guarantees with a 

maturity of less than 12 months;
•	 0.5 per cent for a period between one and five years; and
•	 0.6 per cent for a period equal to or exceeding five years or 

with no term.

Stamp duty of 4 per cent is due on interest and fees charged by financial 
institutions (which generally do not trigger VAT).
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Restrictions on interest

8	 Are there usury laws or other rules limiting the amount of 
interest that can be charged?

Under Portuguese law, usury is prohibited. A loan agreement is consid-
ered to be granted in usury when the annual interest rate exceeds the 
legal interest rate plus 3 or 5 per cent, depending on whether security 
interest was provided.

A penal clause that sets out as penalty for the non-payment of the 
loan for the delay period of 7 or 9 per cent over the legal interest rate, 
depending on whether security interest was provided, is also consid-
ered to be a usury agreement.

The consequence is the automatic reduction of the interest to the 
maximum amount set out above.

Indemnities

9	 What kind of indemnities would customarily be provided by 
the borrower to lenders in connection with a financing?

Loan agreements typically include indemnities provided by the borrower 
to lenders for, among others:
•	 taxes;
•	 incidental costs, lost profits or loss of opportunity;
•	 currency costs;
•	 expenses arising from the transaction; and
•	 the enforcement and preservation of security.

Assigning debt interests among lenders

10	 Can interests in debt be freely assigned among lenders?

Interests in debt can generally be assigned among lenders as a credit 
entitlement pertaining to such lenders, except when otherwise provided 
by those clauses as contained in the agreements concluded by the 
parties (who may set out more strict requirements for such assign-
ment). However, it should be noted that some security interests can only 
be granted (and also assigned) in favour of certain parties qualifying as 
banking or financial entities (eg, financial pledges).

Requirements to act as agent or trustee

11	 Do rules in your jurisdiction govern whether an entity can act 
as an administrative agent, trustee or collateral agent?

Portuguese law generally does not recognise trusts, without prejudice 
to the very limited exception under the laws governing Madeira’s Free 
Trade Zone. Portuguese law tends to recognise legal ownership of the 
asset, resulting in the trustee or the legal owner being seen as the sole 
party participating in the structure. However, administrative agents, 
common representatives of bondholders and collateral or security 
agents may be recognised based on the existence of the legal figure 
of mandate or similar legal figures (for bond issuances, securitisation 
and covered bond issuances, there are express provisions in the law 
to govern the agent’s functions, its responsibilities and entitlements).

Debt buy-backs

12	 May a borrower or financial sponsor conduct a debt buy-
back?

Debt buy-back is not subject to legal restrictions, but contractual restric-
tions may apply in such circumstances.

Public bids or exchange offers associated to bonds may be subject 
to public bid rules and specific prospectus requirements, but they are 
nevertheless common in the Portuguese market, often for issuers to take 
advantage of compressed prices at which their securities are trading.

Exit consents

13	 Is it permissible in a buy-back to solicit a majority of lenders 
to agree to amend covenants in the outstanding debt 
agreements?

Portuguese law allows the inclusion of exit consents or similar clauses 
in loan agreements, subject to principles of good faith, reasonableness 
and fairness.

GUARANTEES AND COLLATERAL

Related company guarantees

14	 Are there restrictions on the provision of related company 
guarantees? Are there any limitations on the ability of 
foreign-registered related companies to provide guarantees?

In addition to the general prohibition on financial assistance, the 
Portuguese Companies Code limits the ability of Portuguese compa-
nies to grant guarantees to cover the debts of other entities. As such, 
Portuguese companies are only able to provide guarantees in respect of 
their own debts, and they may only grant guarantees for the benefit of 
third parties under limited and exceptional circumstances. Accordingly, 
in order to guarantee a third-party obligation, the guarantor must enjoy 
a justified self-interest in providing the guarantee, requiring, accord-
ingly, an evaluation taking into account the separate and independent 
position of each company. The law also allows for the issuance of corpo-
rate guarantees if the third party that benefits from the guarantee is in 
a control or group relationship with the guarantor.

Additionally, stamp duty applies in Portugal on guarantees of any 
nature or form when granted or presented in the Portuguese territory 
for any legal purpose or when the beneficiary of the guarantee (provided 
outside Portugal) is resident in the Portuguese territory. There is an 
exception for guarantees that are materially ancillary to a contract 
specifically taxed under the Stamp Tax General Table (such as the use of 
credit) and granted simultaneously (on the same day) with the creation 
of the secured obligations or when there is other specific exemption that 
is applicable. The stamp duty rate on guarantees is:
•	 0.04 per cent per month or part of a month on guarantees with a 

maturity of less than 12 months;
•	 0.5 per cent for a period between one to up to five years; and
•	 0.6 per cent for a period equal to or exceeding five years or 

with no term.

The tax is levied on the secured obligations amount.

Assistance by the target

15	 Are there specific restrictions on the target’s provision 
of guarantees or collateral or financial assistance in an 
acquisition of its shares? What steps may be taken to permit 
such actions?

The Portuguese Companies Code establishes that a company limited by 
shares may not provide funds, financial support or guarantees to a third 
party for the acquisition of shares representing its own share capital.

Portuguese law is clear in determining the scope of financial assis-
tance: financing or granting financial support to the acquisition of ‘its 
own shares’, not encompassing any other instruments or liabilities. 
Other elements of interpretation of the law may not be resorted to, but 
confirm the limited scope of the wording set out in this chapter.

Financial assistance provisions do not expressly encompass 
acquisition of a parent company, whereby the granting of guarantees 
or security by a subsidiary for the funding of the purchase price of its 
parent company’s own shares is interpreted as not falling within the 
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scope of the legal prohibition. Portuguese law has not been modified to 
adapt to the softened rules legal framework governing financial assis-
tance introduced by Directive 2012/30/EU, subsequently repealed by 
Directive 2017/1132/EU. However, Directive 2017/1132/EU is naturally 
an important element in the interpretation of financial assistance rules 
in Portugal.

Types of security

16	 What kinds of security are available? Are floating and fixed 
charges permitted? Can a blanket lien be granted on all 
assets of a company? What are the typical exceptions to an 
all-assets grant?

Under Portuguese law, the most common securities are security inter-
ests in rem, such as mortgages over immovable property, possessory 
pledges over shares, credit claims or bank accounts, but non-posses-
sory pledges are also possible. Portuguese law also allows personal 
guarantees.

Portuguese law does not recognise floating charges or blanket liens.
The requirements established by Portuguese law for the creation 

of a security right vary according to the asset subject to that security, 
therefore requiring an agreement in relation to each security being 
given, even though they can be combined in a single security document. 
Additionally, to be effective, security over real estate assets or registered 
assets, such as automobiles, aircraft and ships, must be registered with 
the relevant Registry Office, covering a full security package containing 
security interests of various types.

Requirements for perfecting a security interest

17	 Are there specific bodies of law governing the perfection of 
certain types of collateral? What kinds of notification or other 
steps must be taken to perfect a security interest against 
collateral?

Security interests are generically governed by the Portuguese Civil Code. 
However, certain registration requirements necessary for the perfection 
of such securities are governed by registration laws. For instance:

Pledge over shares
The creation of security interest over quotas (the ‘share’ part of the 
equity of a sociedade por quotas) must be made by means of a written 
agreement registered at the Commercial Registry Office.

The creation of a pledge over shares depends on the whether the 
shares are represented by nominative shares represented by certifi-
cates or dematerialised shares. With regard to nominative shares 
represented by certificates, a pledge declaration must be written in 
the certificate and the pledge recorded in the issuer’s share ledger 
book; with dematerialised shares, the pledge will be recorded as an 
entry as to the creation of the pledge in the charger’s bank account. 
Under Portuguese law, financial pledges may only be created in respect 
of shares.

Note that, as per Law No. 15/2017 of 3 May 2017 and Decree-Law 
No. 123/2017, bearer shares are no longer admissible under 
Portuguese law.

Real estate mortgages
Agreements on the creation of mortgages over real estate must be 
executed by means of a notarial deed (or private document authenticated 
by a lawyer) and registered with the Land Register Office, since failure to 
register a mortgage will result in its non-existence for legal purposes.

Pledge over receivables
Under Portuguese law, pledges over receivables are deemed a pledge of 
credits. Therefore, following the pledge over receivables, the pledgor’s 
counterparty (ie, the debtor) must be served notice of the pledge and 
the pledgee must hold the documents that may be required in order 
to enforce the rights arising from the relevant contract directly against 
the debtor.

Portuguese law does not allow a pledgee, upon enforcement of 
the pledge, to appropriate the pledged assets unless such pledge is 
made or characterised as a financial collateral arrangement enabling 
such appropriation to be made in line with the Directive on Financial 
Collateral Arrangements, as transposed into Portuguese law.

Pledge over machinery
This is usually achieved through a factory mortgage whereby security 
interests are created over industrial units and machinery, including 
land, equipment and movable assets encompassed within a factory’s 
activity. It must be made in writing and listed in the mortgage deed in 
the form of a specific inventory.

Pledge over chattels
The general rule is that for the perfection of the pledge, the relevant 
chattel must be in the possession of the pledgee or a third party (which 
may be construed in different ways). Commercial pledges must be 
agreed in writing.

Pledge over intellectual property rights
These must be agreed in writing and registered with the Portuguese 
Intellectual Property Institute.

Renewing a security interest

18	 Once a security interest is perfected, are there renewal 
procedures to keep the lien valid and recorded?

This is not usually required to maintain security. However, a pledge 
of future receivables may be provided for or in connection with future 
receivables; therefore, these may be updated. As such, the security 
document determining a pledge should contain obligations whereby 
the pledgor regularly pledges its new receivable, upon the new receiv-
able being originated, by means of short-form supplemental pledges, 
thereby updating the receivables being secured.

Stakeholder consent for guarantees

19	 Are there ‘works council’ or other similar consents required 
to approve the provision of guarantees or security by a 
company?

From a Portuguese legal perspective, in general, there is no obliga-
tion to obtain consents from a works council, trade union or from other 
employee-representative bodies for the provision of guarantees or 
securities by a Portuguese company.

Granting collateral through an agent

20	 Can security be granted to an agent for the benefit of all 
lenders or must collateral be granted to lenders individually 
and then amendments executed upon any assignment?

See question 11.
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Creditor protection before collateral release

21	 What protection is typically afforded to creditors before 
collateral can be released? Are there ways to structure 
around such protection?

The provision of such protection is not common in Portuguese law 
structures.

Fraudulent transfer

22	 Describe the fraudulent transfer laws in your jurisdiction.

Fraudulent transactions (ie, those with fraudulent purpose or intention) 
are punishable under Portuguese law. More specifically, asset-stripping 
is classified as a crime, triggering severe penalties (including impris-
onment) or, in situations of insolvency, possibly triggering additional 
penalties. Upon insolvency, see question 33.

DEBT COMMITMENT LETTERS AND ACQUISITION AGREEMENTS

Types of documentation

23	 What documentation is typically used in your jurisdiction 
for acquisition financing? Are short-form or long-form debt 
commitment letters used and when is full documentation 
required?

Prior to any bid, a short-form debt commitment letter, together with 
a term sheet of the future financing arrangements, may be used. For 
closing, however, full documentation also covering the applicable secu-
rity package is required. In the case of loan agreements, it will usually 
be based on the Loan Market Association standards.

With regard to public-to-private acquisitions, negotiated and signed 
loan agreements or firm commitments from lenders are to be in place 
when the public bid is launched, therefore meeting fund requirements 
(see question 29).

Level of commitment

24	 What levels of commitment are given by parties in debt 
commitment letters and acquisition agreements in your 
jurisdiction? Fully underwritten, best efforts or other types of 
commitments?

The levels of actual commitment effectively depend on the transaction 
at stake and parties involved. Letters of intent for acquisition financing 
usually provide for underwriting commitments for the backing of the 
acquisition sponsor to pay out the applicable purchase price.

Conditions precedent for funding

25	 What are the typical conditions precedent to funding 
contained in the commitment letter in your jurisdiction?

Typical conditions precedent contained in the commitment letter do not 
differ from other jurisdictions, thereby including, among others:
•	 technical, legal and tax due diligence and other reports;
•	 third-party approvals and regulatory consents;
•	 execution of the acquisition and financing documents and creation 

of the envisaged security package;
•	 delivery of the borrower’s constitutional documents and resolu-

tions of the relevant corporate bodies approving the transactions 
and appointing the officials entitled to represent the participating 
companies;

•	 delivery of legal opinions to the borrower and the lender issued by 
both parties’ counsel;

•	 verification of the correctness and accuracy of the representations 
and warranties;

•	 absence of any events of default, or of situations of market disrup-
tion or material adverse change; and

•	 certificates of compliance.

Furthermore, if a facility is disbursed in a segregated manner, as is 
general practice, the lenders may not be obliged to make the loan avail-
able unless, on each drawdown, new conditions precedent have been 
fulfilled, such as:
•	 accurate representations and warranties;
•	 no event of default having occurred; and
•	 the borrowers’ financial conditions remaining unchanged in line 

with forecasts.

The following specificities should be taken into account:
•	 acquisition and financing documents are usually not executed 

by means of a public deed. Notwithstanding, when the security 
package set up for the transaction includes security interest over 
real estate, it may demand the intervention of a public notary;

•	 when the execution of the transaction documentation involves 
signing by lawyers empowered by powers of attorney executed 
before a foreign entity, those powers of attorney should be legal-
ised in advance by affixing an apostille pursuant to the 1961 Hague 
Convention and subsequently providing a certified translation of 
the documents; and

•	 legal opinions delivered by counsel for both parties usually cover 
matters on the capacity of the parties and the validity of the docu-
mentation, but may also include opinions on, inter alia, insolvency 
laws affecting creditors’ rights.

Flex provisions

26	 Are flex provisions used in commitment letters in your 
jurisdiction? Which provisions are usually subject to such 
flex?

Flex provisions, other than on margin and tenor, are not very common 
under Portuguese law.

Securities demands

27	 Are securities demands a key feature in acquisition financing 
in your jurisdiction? Give details of the notable features of 
securities demands in your jurisdiction.

Securities demands are not a common feature in acquisition financing 
in Portugal, but requirements to increase collateral coverage may 
indeed apply, particularly when the acquisition relates to shares and 
listed companies. Nevertheless, transactions governed by New York law 
may include these commitments by the borrower and there is no legal 
restriction for them to apply.

Key terms for lenders

28	 What are the key elements in the acquisition agreement that 
are relevant to the lenders in your jurisdiction? What liability 
protections are typically afforded to lenders in the acquisition 
agreement?

The key element considered in an acquisition agreement for a lender in 
Portugal will be the adverse change clause. Additionally, we often find in 
this type of agreements a change of control clause, a pari passu clause 
and a negative pledge, among other covenants that may be negotiated 
by the borrower. The lender will wish to benefit from these clauses. 
Moreover, lenders will typically require control of the purchaser’s ability 
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to amend or waive specific conditions on the acquisition agreement or 
assign any rights thereunder.

Lenders may also seek security over contractual rights in the acqui-
sition agreement that enable the purchaser to seek recourse against the 
seller and, additionally, disclosure of that agreement to other lenders, if 
a syndication is foreseen.

Liability protections typically afforded to lenders in an acquisition 
agreement are realised through a declaration whereby specific informa-
tion satisfies and protects the lenders’ interests.

Public filing of commitment papers

29	 Are commitment letters and acquisition agreements publicly 
filed in your jurisdiction? At what point in the process are the 
commitment papers made public?

Portuguese law does not provide for mandatory disclosure requirements 
for the acquisition of private companies, neither by commitment letters 
nor by acquisition agreements. The acquisition of relevant participa-
tions in public companies requires specific disclosure. For privatisation 
cases, special rules apply, usually corresponding to a public tender or a 
request for proposals.

In any case, if antitrust clearance is required and obtained, the 
acquisition may become public, although some of the applicable details 
may remain private when so determined by the relevant competition 
authority.

ENFORCEMENT OF CLAIMS AND INSOLVENCY

Restrictions on lenders’ enforcement

30	 What restrictions are there on the ability of lenders to enforce 
against collateral?

As a general rule, under Portuguese law, collateral can only be enforced 
upon default in payment of the secured obligations. Moreover, certain 
types of collateral can be enforced only if properly perfected before-
hand; notably, mortgages must be registered to produce legal effect.

Under Portuguese insolvency law, the principle is that once insol-
vency is declared, no enforcement proceedings can be initiated and 
those that had already commenced will be stayed and annexed to the 
insolvency proceedings. This same general rule is applicable even 
before insolvency is declared, with the debtor notifying the relevant 
court that it is in the process of negotiation with its creditors, and this 
court has decided on the recovery plan and appointed a provisional judi-
cial administrator.

Debtor-in-possession financing

31	 Does your jurisdiction allow for debtor-in-possession (DIP) 
financing?

Portuguese insolvency law allows DIP financing. A number of legal 
requirements must be fulfilled to achieve DIP financing. These require-
ments include, among other things, the request by the debtor and 
an insolvency plan that entails the maintenance of the company as a 
going concern.

The debtor’s powers in such cases are, however, limited. Any debt 
incurred in DIP is ultimately controlled by the insolvency administrator. 
The debtor may:
•	 for current management acts: not enter into a new obligation if the 

administrator opposes it; and
•	 for extraordinary management acts: only contract new obligations 

with the administrator’s consent.

In both cases, the contracted obligations on these circumstances are 
generally considered valid and effective.

Stays and adequate protection against creditors

32	 During an insolvency proceeding is there a general stay 
enforceable against creditors? Is there a concept of adequate 
protection for existing lien holders who become subject to 
superior claims?

See question 30.

Clawbacks

33	 In the course of an insolvency, describe preference periods or 
other reasons for which a court or other authority could claw 
back previous payments to lenders? What are the rules for 
such clawbacks and what period is covered?

Under Portuguese law, as a general rule, acts detrimental to the insol-
vency estate carried out within two years prior to the declaration of 
insolvency can be clawed back; however, the third party must have 
fraudulent intention. This fraudulent intention is legally presumed, in 
which case the burden of proof is reversed.

Any act or transaction will be presumed to be detrimental, without 
admitting evidence to the contrary, inter alia:
•	 if it has been executed without consideration;
•	 if it involves payment of unsecured debts, the maturity of which 

was to take place after the beginning of the insolvency proceedings 
(this latter if within six months prior to the commencement of the 
insolvency proceedings); and

•	 the granting of security covering pre-existing obligations, or of new 
obligations substituting pre-existing ones, within six months prior 
to the commencement of the insolvency proceedings.

Ranking of creditors and voting on reorganisation

34	 In an insolvency, are creditors ranked? What votes are 
required to approve a plan of reorganisation?

Under Portuguese insolvency law, the ladder of priority on payments 
upon insolvency will generally be the following:
•	 insolvency estate debts (ie, the costs and expenses of the insol-

vency proceedings and management and administration of the 
estate, including court fees);

•	 claims for unpaid salaries, and retained taxes and social security 
contributions, pertaining to employees;

•	 claims of prior ranking over real estate property creditors;
•	 claims of secured creditors to be paid with the proceeds of the 

sale of the relevant secured asset in accordance with the priority 
of the secured creditor (ie, ranking of security interest rights under 
Portuguese law in respect of the same asset is determined based 
on the moment of perfection of the security interest);

•	 claims of other prior ranking creditors;
•	 unsecured claims and creditors generally;
•	 subordinated claims (eg, credit claims held by persons with a 

special relationship with the debtor, or credit claims whose subor-
dination has been negotiated between the parties); and

•	 equity holders (to the extent still possible with remaining assets in 
the insolvency estate).

Portuguese insolvency law sets out three types of reorganisation 
procedures:
•	 the special recovery proceeding;
•	 out-of-court agreements; and
•	 the insolvency plan.
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The special recovery proceeding enables the debtor and creditors 
to enter into an agreement allowing for a recovery of the debtor in a 
pre-insolvency moment. The plan can be approved unanimously or by 
majority of the votes. In the latter case the plan is considered to have 
been approved by a majority if:
•	 voted favourably by at least one-third of creditors whose credit 

claims are recognised and is approved by the favourable vote of 
over two-thirds of the total of issued votes and more than half 
of the issued votes correspond to non-subordinated claims, not 
counting abstentions; or

•	 voted favourably by creditors whose credit claims represent more 
than half of the listed credit claims with voting rights, and more 
than half of those votes are non-subordinated credits, not counting 
abstentions.

After the plan’s approval, it must be sanctioned by a court that is enti-
tled to refuse to sanction any plan, even if approved by the creditors. 
The court’s decision is binding on all creditors, even those who have not 
participated in the negotiations.

Portuguese insolvency law also includes a provision whereby the 
court can sanction an out-of-court agreement. This agreement must be 
approved by the majority of the creditors with voting rights. For this 
purpose, a majority is achieved if at least creditors whose credit claims 
represent one-third of the total of claims with voting rights attend the 
meeting, and the plan is approved by a majority of two-thirds of the total 
of issued votes and more than half of the issued votes are not subor-
dinated credits. The court can then ratify the plan, or not. The court’s 
decision is binding on all creditors.

If the debtor has already been rendered insolvent, an insolvency 
plan may be set forth and aim to reorganise the debtor. This must be 
approved by a majority. For this purpose, a majority is achieved if at 
least creditors whose credit claims represent one-third of the total of 
credits with voting rights attend the meeting, and the plan is approved 
by a majority of two-thirds of the total of issued votes, where more than 
half of the issued votes are not subordinated credits. The court can 
refuse to sanction the plan only on certain legal grounds.

Intercreditor agreements on liens

35	 Will courts recognise contractual agreements between 
creditors providing for lien subordination or otherwise 
addressing lien priorities?

Portuguese insolvency law expressly recognises contractual subordina-
tion of credit claims.

Discounted securities in insolvencies

36	 How is the claim of an original issue discount (OID) or 
discount debt instrument treated in an insolvency proceeding 
in your jurisdiction?

If an obligation was not yet due and payable at the moment when the 
insolvency was declared, such debt will become due and payable at 
that moment. Portuguese insolvency law provides that in such cases, 
since no interest is payable on the obligation, the amount of such obliga-
tion will be reduced. Such obligation will be considered reduced to the 
amount that would correspond to the amount of the said obligation, if 
interest were increased at the legal interest rate on that same amount.

Liability of secured creditors after enforcement

37	 Discuss potential liabilities for a secured creditor that 
enforces against collateral.

Generally, no liabilities should be expected to arise from the enforce-
ment of collateral by a secured creditor if such enforcement complies 
with all legal proceedings and rules (save for enforcement fees and 
court enforcement costs).

UPDATE AND TRENDS

Proposals and developments

38	 Are there any proposals for new legislation or regulation, or 
to revise existing legislation or regulation? If so, please give 
a reference to any written material, whether official or press 
reports.

Current trends on acquisition finance in Portugal are mostly associ-
ated with the financing of the acquisition of non-performing exposures 
displayed in relatively open markets by the various banks implementing 
their deleveraging efforts. These transactions have mostly been struc-
tured through the issuance of securitisation notes secured by the 
portfolio of credits being acquired. Additionally, a relevant sector to 
keep observing is associated with tourism and the financing of hotels 
and other accommodation facilities, mostly in Lisbon and Oporto, but 
extending throughout the country and using either a traditional loan 
agreement format with a comprehensive security package (a mortgage 
over the relevant properties and a rental assignment of income or 
pledge, or through a bond issuance format also backed by a compre-
hensive security package that also benefits from the appointment of 
trustee-like representative investors or lenders.
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