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Preface

Public Procurement 2017
Thirteenth edition

Getting the Deal Through is delighted to publish the thirteenth
edition of Public Procurement, which is available in print, as an e-book
and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Bolivia, Colombia, Egypt, Poland,
Taiwan and new articles on Openness on Public Procurement, and
Brexit.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We would like to thank the contributing editor, Totis Kotsonis
of Eversheds Sutherland, for his assistance with this volume. We also
extend special thanks to Freshfields Bruckhaus Deringer LLP, who
contributed the original format from which the current questionnaire
has been derived, and who helped to shape the publication to date.

GETTING THE /§<
DEAL THROUGH 2

London
June 2017

www.gettingthedealthrough.com
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Openness in public procurement

Eversheds Sutherland

Openness in public procurement

Totis Kotsonis
Eversheds Sutherland

Introduction

The establishment of more open public procurement systems, that is,
procurement systems that offer foreign suppliers access to the award of
public contracts on the basis of no less favourable terms than to domes-
tic suppliers, constitutes an essential part of attempts to liberalise fur-
ther global trade. Openness in public procurement is important in that
itleads to greater and more effective competition in the award of public
contracts, thereby encouraging innovation, delivering better value for
money and ultimately, contributing to long-term economic develop-
ment. However, like global trade liberalisation more generally, it has
been facing a number of challenges recently.

The basic aims of public procurement

In most countries, government purchasing is subject to some form of
procurement legislation, often involving detailed rules on when and
how to advertise contract opportunities and carry out contract award
procedures. A key aim of public procurement legislation is to ensure
fairness in the award of public contracts by mandating the award of
contracts (typically subject to minimum value thresholds and other
qualifications) by means of advertised competitive tender processes
based on objective rules and criteria.

A fair procurement system, including provisions for effective rem-
edies in the event of a breach of the rules, gives confidence to suppliers,
encouraging them to participate in public contract award procedures,
thereby leading to greater and more effective competition. In turn, as a
2011 report by the then UK competition regulator noted:

effective competition [in public procurement] can play an impor-
tant role in promoting efficiency and innovation, resulting in
enduring value for money. Competition can create a dynamic
market in which end users choose those suppliers which offer the
best value for money, and suppliers face appropriate incentives
to offer better value for money or risk losing contracts or market
share. This, in turn, can generate increased economic growth and
greater prosperity. (Commissioning and competition in the pub-
lic sector, Office of Fair Trading, OFT1314, March 2011.)

The issue of openness in public procurement

Of course, the fairness of a public procurement system is separate from
the question of its openness. It is perfectly feasible to have in place a
public procurement regime based on fair and objective rules that,
nonetheless, restricts participation in contract award procedures to
local (or certain local) suppliers. Indeed, most domestic procurement
systems entail the use of some form of domestic preferences or the res-
ervation of certain contract awards to certain classes of local suppliers
(such as SMEs).

Restricting access to government contracts in this way may encour-
age local job creation and economic growth by providing support to
local industries and businesses. However, inappropriate or excessive
reliance on this type of restrictions are only likely to yield short-term
benefits. In the longer term, the quality of the competition for public
contracts is likely to be compromised, reducing incentives for local
suppliers to innovate and limiting the scope for obtaining best value for
money. Such outcomes can then affect economic growth adversely and
the competitiveness of national economies.

www.gettingthedealthrough.com

It is, therefore, not surprising that opening up public procurement
isincreasingly becoming an integral part of attempts to liberalise inter-
national trade and promote greater economic growth. In the context
of the World Trade Organisation (WTO), the principle of openness
in public procurement has found expression in the Agreement on
Government Procurement (GPA). The GPA is an agreement between
certain WTO members, including Canada, the EU, Japan, South Korea
and the United States. It seeks to achieve greater liberalisation and
expansion of world trade by means of the creation of an ‘effective’ mul-
tilateral framework for government procurement. This involves GPA
parties opening up their public procurement markets, at least partly, to
each other’s suppliers and undertaking to ensure the conduct of trans-
parent, impartial and fair public procurements.

Separately, many free trade agreements incorporate provisions
that deal specifically with the issue of public procurement. Indeed, the
European Commission considers that opening up public procurement
is an important aim in trade negotiations and that lack of adequate
access to public procurement markets constitutes a non-tariff barrier
to trade.

And yet, as with attempts to liberalise further international trade,
greater openness in public procurement has now run into difficulties.

Transatlantic disagreements and the ‘Buy American, Hire
American’ US presidential executive order

Even before the election of Donald Trump to the presidency of the
United States, the EU-US trade negotiations to conclude a Transatlantic
Trade and Investment Partnership (TTIP) had stalled. The question of
opening up further their respective public procurement markets to each
other’s suppliers proved particularly contentious. Both sides seemed to
accept, in principle, that there was asymmetry in the openness of their
respective procurement markets. However, they failed to agree as to
the causes of such asymmetry and the measures that each side had to
take to remedy this.

At the time of writing, it would seem unlikely that this issue will be
resolved any time soon, not least as a result of the new President’s ‘Buy
American, Hire American’ April 2017 order.

Among other things, this order provides for the review of US trade
agreements on the basis of which the US has allowed foreign suppli-
ers to gain access to its government procurement markets in exchange
for reciprocal rights for US suppliers abroad. Such agreements, essen-
tially involve waivers from the Buy America/Buy American legislation
(including the Berry Amendment in the defence sector), which seeks to
promote domestically manufactured goods and domestically sourced
construction materials in government procurements.

The White House has made it clear that, if the review concludes
that any of these agreements works against US interests, in that it fails
to provide US companies with ‘fair and reciprocal’ access to foreign
government procurement markets, the president may decide to rescind
or seek to renegotiate these. At stake in this context, is US participation
in the GPA.

The US government’s current assumption is that the GPA is not
working in the interests of the United States. In support of this con-
tention, reliance has been placed on preliminary evidence according
to which, at US$837 billion, the value of procurements that the United
States has opened up to suppliers from GPA parties, is almost twice as
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large as the combined value (said to be approximately US$381 billion)
of the next five largest GPA parties - Canada, the EU, Japan, Norway
and South Korea.

This claim is likely to be contentious. Certainly, the EU’s position
in the context of the TTIP negotiations has been that, in general, the
EU is guaranteeing greater government procurement access to US
companies than the US does to EU companies.

One of the reasons put forward by the EU in support of this conclu-
sion is the fact that under the GPA, access to the cumulatively more
valuable non-federal US government procurements is limited, with
only 37 of the 50 states agreeing to allow access to their procurement
markets to foreign companies. In addition, no US city or county is cov-
ered by the GPA arrangements. This factor seems to be crucial, in that
the value of procurements by some American cities is said to exceed
the value of procurements by some states. According to the EU, other
relevant factors in this context are the restrictions placed by the Buy
America/Buy American legislation, which, as noted above, seeks to
promote domestic goods and materials in government procurements,
as well as SME set aside programmes, which limit competitions for
certain government contracts to smaller US companies. There are cur-
rently no similar restrictions in relation to access to the EU government
procurement markets.

Ultimately, if the US were to leave the GPA or seek its renegotiation
this would almost certainly lead to other GPA parties taking retaliatory
measures that would have the effect of limiting the ability of US suppli-
ers to compete in foreign public procurement markets.

Brexit

The likelihood of the US seeking to rescind or renegotiate the GPA and
other agreements that involve waivers from US domestic preference
legislation, is not the only threat to the principle of openness in public
procurement. The UK’s exit from the EU might also affect the openness
of the UK public procurement system and the basis on which UK pro-
curement legislation currently offers full and equal access and protec-
tion to suppliers from other EU member states, as well as to suppliers
that are nationals of other GPA parties in relation to the smaller pool of
contracts that fall within the scope of the GPA.

The extent to which the openness of the UK procurement system
might be affected as a result of Brexit, will ultimately depend on factors
such as the provisions of a new free trade agreement between the UK
and the EU but also the question of whether the UK will decide to rejoin
the GPA in its own right. Currently, the UK is a party to the GPA by vir-
tue of its membership of the EU. It would seem logical to assume that
the UK would wish that, to the extent possible, UK suppliers continue
to have access to as wide a pool of public contract award opportunities
in foreign public procurement markets as before Brexit.

The argument that GPA membership is not necessary for the UK
and that UK businesses wishing to continue benefitting from unin-
terrupted access to the EU/GPA public procurement markets could

simply set up a subsidiary in an EU jurisdiction would not seem cred-
ible. First, it needs to be considered how realistic that option would be
for most UK suppliers. Secondly, even assuming that this is an option
for at least some of the larger businesses, such an approach is likely
to lead to additional complexities and costs, putting them at a disad-
vantage vis-a-vis competitors. Potentially, there is also the question
of whether, in the absence of reciprocal rights for EU suppliers in UK
public contract awards, the EU might adopt measures that would, in
effect, limit the ability of non-EU/GPA suppliers bidding for public con-
tracts through ‘letterbox’ companies established for that purpose in an
EU jurisdiction.

On that basis, membership of the GPA would seem to be a first
necessary step in ensuring that UK suppliers continue to have access to
important foreign public procurement markets post-Brexit. How easy
or time-consuming that would be is currently unclear, with diverse
views expressed on this point.

And then there is CETA ...

Despite these challenges, other recent trade developments can, in prin-
ciple, contribute to greater openness in public procurement. More spe-
cifically, the Comprehensive Economic and Trade Agreement (CETA)
between the EU and Canada incorporates provisions that commit both
sides to opening up their respective procurement markets beyond the
levels that had been agreed in the context of the GPA. It also provides
for establishing in Canada for the first time, a single electronic point
of access for contract award notices (similar to the online notification
system in the Official Journal of the EU), which will make it easier for
suppliers not only in the EU but also Canada to access public con-
tract opportunities.

It is well known, of course, that some aspects of CETA (not those
relating to procurement) have faced opposition in parts of Europe,
leading to the Walloon regional parliament’s initial decision, subse-
quently reversed, not to adopt the agreement. While the European
Parliament and Canada have now ratified CETA, so that it may enter
provisionally into force, full ratification by all 38 competent parlia-
ments (including regional parliaments) in the EU is still outstanding
- a process that might take years to complete and which might face yet
further challenges.

Conclusion

As it would be obvious from the above, various international devel-
opments are creating uncertainties not only in relation to world trade
liberalisation generally, but also in relation to the future direction of
multilateralism in public procurement and the openness of domestic
procurement systems. It is to be hoped that these challenges would
prove temporary and that in due course, further steps would be taken
to achieve greater openness in domestic procurement systems, encour-
aging more innovation, better value for money and long-term eco-
nomic development.

EVERSHEDS
SUTHERLAND

Totis Kotsonis totiskotsonis@eversheds-sutherland.com
1 Wood Street Tel: +44 20 7919 4500

London Fax: +44 207919 4919
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BREXIT AND UK PUBLIC PROCUREMENT LAW

Brexit and UK public procurement law

Totis Kotsonis
Eversheds Sutherland

Introduction

Following the June 2016 referendum on the UK’s membership of
the EU, the UK government triggered article 50 of the Treaty on the
Functioning of the European Union on 29 March 2017, thereby com-
mencing the two-year formal process that will ultimately lead to the
UK’s exit from the EU.

On the day the UK ceases to be an EU member, subject to the terms
of an EU-UK trade agreement, or those of an interim arrangement, EU
law will cease to be applicable in the UK. At the same time, and so as
to avoid legal uncertainty, the UK government intends to introduce
the Great Repeal Bill. This will repeal the European Communities Act
1972 (ECA), which is the legislation that gives EU law direct effect in the
UK, and convert the body of existing EU law (including case law) into
domestic legislation.

This note considers the possible effects of Brexit on UK public pro-
curement legislation. In brief:

It is likely that domestic procurement legislation will require cer-
tain amendments, at a minimum, as a result of the UK’s exit from
the EU.
It is possible that even if the UK is no longer required to implement
in full the EU procurement directives in its national legislation,
the EU might nonetheless insist, as part of the new trade agree-
ment with the UK, that UK procurement law ‘approximates’ EU
procurement legislation. Depending on the specific terms of such
a requirement this might leave little room to amend substantively
the existing procurement legislation.
In circumstances where the UK is neither required to implement
nor to approximate substantively EU procurement legislation,
it would seem likely that, in due course, the UK would wish to
explore the possibility of amending existing procurement legisla-
tion, so as to simplify procedures or introduce other flexibilities
to the extent that this is deemed desirable and remains consist-
ent with the requirements of the WTO’s ‘plurilateral’ Agreement
on Government Procurement (GPA), including the requirement to
maintain an effective remedies system.

The Great Repeal Bill

EU public procurement legislation is already implemented into UK
law by means of secondary legislation. Accordingly, the expectation is
that in seeking to ‘domesticate’ existing EU law by means of the Great
Repeal Bill, existing UK procurement legislation would remain sub-
stantially the same on the first day of Brexit.

At the same time, it will be necessary to make some changes to
reflect the UK’s new status as a country that is no longer amember of the
EU. For example, procurement legislation currently provides that con-
tracting authorities owe the same duty to suppliers from other member
states of the European Economic Area (EEA), that is, the EU member
states plus Iceland, Liechtenstein and Norway, as they do to UK suppli-
ers. Would this continue to be the case after the UK’s exit from the EU
or would EEA members be accorded protection only to the extent that
this is necessary to comply with the requirements of the GPA?

Similarly, the procurement regulations incorporate a number of
provisions that reflect other single market requirements, such as in
relation to technical standards or recognition of certificates from bod-
ies in other EU member states. Would these arrangements continue
after Brexit?
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What would be the status of the European Single Procurement
Document, the self-declaration document that contracting authori-
ties are currently required to accept as preliminary evidence that a
supplier meets the relevant requirements to participate in a procure-
ment process?

Would the special provisions of the legislation that regulate joint
procurements involving UK contracting authorities and contracting
authorities from other EU member states continue to be relevant?

Incidentally, the UK’s exit from the EU is also likely to require some
minor changes to the EU procurement directives, such as the deletion
of the part of Annex I to Directive 2014,/24, which lists the UK’s ‘central
government authorities’.

Ultimately, the extent to which such changes might be necessary
would depend on the terms of the agreement that would regulate the
UK’s post-Brexit relationship with the EU.

A future UK-EU trade agreement

Inthisregard, itisworthnoting thatthe EU’srelatively recenttrade agree-
ment with the Ukraine provides detailed provisions on public procure-
ment. These essentially require the Ukraine to implement (with some
small exceptions) EU procurement legislation in its laws. According to
the agreement, in this process of ‘legislative approximation’:

due account shall be taken of the corresponding case law of the
European Court of Justice and the implementing measures adopted
by the European Commission as well as, if this should become
necessary, of any modifications of the EU acquis occurring in the
meantime ... The European Commission shall notify without undue
delay Ukraine of any modifications of the EU acquis. It will provide
appropriate advice and technical assistance for the purpose of
implementing such modifications.

How likely is it that similar provisions might be included in an agree-
ment regulating the UK’s future relationship with the EU?

Itisrelevant to keep in mind that the Ukraine’s approximation of EU
public procurement law was linked to the reciprocal opening of the EU’s
and the Ukraine’s public procurement markets to each other’s suppliers.
It is also relevant that the Ukraine is a country seeking to strengthen its
relationship with the EU as much as possible.

The UK’s position is obviously different, in view of Brexit. Also, if
the UK were to remain a party to the GPA that would mean that it would
continue to have at least some access to the public procurement mar-
kets of the EU (and indeed, the public procurement markets of the other
GPA parties). The GPA is a voluntary agreement between certain mem-
bers of the WTO that regulates the basis on which each GPA party grants
access to its public procurement markets to the nationals of other GPA
parties. It would seem likely that the UK will want to remain a party to
the GPA as this would give UK suppliers some access to the government
procurement markets of not only the EU member states but also those
of the United States, Canada, Japan and South Korea. Access to the EU
procurement markets would, however, be more restricted than now,
given that the scope of the GPA is narrower than the scope of the EU
procurement directives. That might mean that the UK would not be par-
ticularly interested in agreeing the type of detailed public procurement
law provisions that have been incorporated into the EU’s trade agree-
ment with the Ukraine with the EU.
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Ultimately, these issues would be determined as part of the nego-
tiations for a new agreement with the EU. It might be, for example, that
continued public procurement law compliance with the EU acquis is
one of the EU requirements for granting the UK continued access to
any part of its internal market.

UK procurement law post-Brexit and GPA compliance

On the assumption that post-Brexit, UK procurement law would not
need to comply with the EU procurement legislation but only with the
GPA, it would seem likely that in due course the UK government would
want to consider the extent to which this might permit the simplifica-
tion of procurement procedures or the introduction of other flexibili-
ties into the legislation.

An obvious example where an amendment is likely, in those cir-
cumstances, is in relation to the procedures that permit negotiations
with bidders. At the moment, public procurement regulations permit
negotiations in the context of a ‘competitive dialogue’, and a ‘competi-
tive procedure with negotiations’, as well as in the context of ‘innova-
tion partnerships’. It is possible that the UK might consider that these
three procedures should be replaced by a new simpler negotiated
procedure (of the type currently permitted under the more flexible
procurement regime that applies to certain utility companies). Under
such a procedure, a contracting authority would be at liberty to struc-
ture discussions with bidders in a way that meets its requirements for
a particular procurement, subject to compliance with the principles of
fairness and transparency.

In fact, the GPA rules would allow the UK to go even further so
that, if deemed desirable, domestic legislation could provide that a
contracting authority may reserve the right to carry out negotiations in
circumstances where it appears from the evaluation that ‘no tender is
obviously the most advantageous’ in terms of the specific evaluation
criteria that had previously been disclosed. However, in considering its
options in this regard, the government is also likely to be mindful of

potential cost implications if it were to amend the legislation so as to
make it easier for contracting authorities to negotiate contract awards.

There would be other areas too where the UK might decide to
amend current public procurement legislation and still be compliant
with GPA requirements. However, again, arguably there are limits to
the extent to which the UK would deem it desirable to simplify legisla-
tion, even if on the face of it that might be permissible under the GPA.

For example, the GPA does not expressly require that there should
be a standstill period, between the notification of the award decision
and the conclusion of a contract. Be that as it may, it would seem
unlikely that the UK would be minded to take away rights that bidders
currently enjoy and remove provisions such as this that seek to ensure
that public procurement in the UK is fair and transparent and under-
pinned by an effective remedies system. Among other things, such
an approach is likely to affect adversely the confidence of the bidding
community in the UK public procurement markets and be inconsist-
ent with the ‘open for business’ message. It is for the same reasons
that, post-Brexit, changes to the current procurement remedies regime
should, in general, be limited, even if compliance with the EU procure-
ment regulations is no longer required.

Overall, in the event that it is no longer necessary to implement EU
procurement laws in the UK, it is likely that the government would seek
to explore ways in which to make the procurement system more effi-
cient. In this context, it would seem unlikely that any changes to cur-
rent procurement legislation would be such as to affect adversely the
fairness and transparency of the system.

Finally, it is worth keeping in mind that since Scotland has its own
procurement legislation, it might be that, in the event that it is no longer
necessary to implement EU procurement laws in the UK, the Scottish
government might decide to amend its own procurement legislation in
adifferent manner to that of the rest of the UK, although again, it would
be expected that the Scottish government’s approach would be consist-
ent with the above conclusions.

EVERSHEDS
SUTHERLAND

Totis Kotsonis totiskotsonis@eversheds-sutherland.com
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BELGIUM

Belgium

Emmanuel van Nuffel and Kevin Munungu
Daldewolf

Legislative framework

1 Whatis the relevant legislation regulating the award of public
contracts?

Currently, the law sets the general framework of public procurement
law and is supplemented by royal decrees:
the law of 15 June 2006 on public procurements in classic sectors
and utilities sectors (water, energy, transport and postal services),
Royal Decree of 15 July 2011 on public procurements in classic sec-
tors, Royal Decree of 16 July 2012 on public procurements in utili-
ties sectors, Royal Decree of 24 June 2013 on the opening-up at EU
level of public contracts to be awarded by private entities benefit-
ing from exclusive rights in the utilities sectors; and
the law of 13 August 2011 on public procurement in the field of
defence and security and the Royal Decree of 23 January 2012 on to
the award of these public contracts.

A law of 17 June 2013 relates to the motivation of decisions awarding a
public contract and the right of appeal.

A Royal Decree of 14 February 2013 relates to the general rules for
the execution of public contracts.

The legislation is enforced by the administrative or civil jurisdic-
tions, depending on the nature of the contracting authorities (public or
private entity).

2 Isthere any sector-specific procurement legislation
supplementing the general regime?

The legislation distinguishes public contracts depending on the areas
of activity of the contracting authorities (classic sectors, utilities sec-
tors, in the field of defence and security). See question 1.

Public contracts that fall outside the scope of public procurement
law, such as services concessions or the provision of real estate prop-
erty for the exercise of economic activity, must comply with the funda-
mental principles of transparency and equality. They must be put into
competition according to specific rules of publication, depending on
the interest that these contracts could represent for companies other
than local.

3 Inwhichrespect does the relevant legislation supplement the
EU procurement directives or the GPA?

The legislation’s primary purpose is to transpose EU public procure-
ment law, which it supplements by adding specific rules (impartial-
ity of the contracting authority, material composition of the tenders,
groups of candidates or tenderers, regularity of the applications and of
the bids, etc).

Some contracts fall outside the scope of EU law, eg, public contracts
whose value is below the thresholds for the application of European
public procurement (the EU thresholds). However, EU law also has an
impact on these contracts because of the application of the underlying
fundamental principles of transparency and equality.

Finally, Belgian law guarantees the participation of enterprises of
member states of the GPA, within the conditions provided by the GPA.
These enterprises enjoy rights equivalent to those enjoyed by Belgian
businesses (see, article 21 of the Law of 15 June 2006).
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4 Are there proposals to change the legislation?

Recently, three laws have been approved by the Belgian parliament in
order to transpose EU directives of 26 February 2014, and to modify the
current legal framework:

- the law of 17 June 2016 on public procurement, which transposes
the Directive 2014/24 on public procurement and the Directive
2014/25 on procurement by entities operating in the water, energy,
transport and postal services sectors;
the law of 17 June 2016 on concession contracts, which transposes
the Directive 2014/23 on the award of concession contracts; and
the law of 16 February 2017 amending the law of 17 June 2013 on
the duty to state reasons, the information and remedies in public
procurement and public contracts of work, supply and service,
which transposes Directive 2014/23 on the award of concession
contracts (which also modifies Directives 89/665 and 92/13 in
order to include concession contracts in the judicial protection
mechanisms).

The legislative process is not entirely finished, since the federal govern-
ment has just tabled four royal decrees on the award and performance
of public procurement and concession contracts. .

Nevertheless, the new legal framework is expected to enter into
force on July 2017 when the four royal decrees will be finalised. Most
of the important changes announced are briefly described below (see
‘In Future’).

Applicability of procurement law

5 Which, or what kinds of, entities have been ruled not to
constitute contracting authorities?

The contracting authority is defined by reference to the EU
law definition.

Besides public authorities, in the traditional sense of the term (fed-
eral state, territorial entities and bodies that have been set up by them
to carry out public service missions), private entities that perform pub-
lic service missions that are not industrial or business-related, are also
subject to public procurement law when they act under the decisive
influence of public authorities, or other contracting authorities, by con-
trolling their decision-making bodies or their funding. Private entities
that are not subject to public procurement law are identified because
they are excluded under the legal definition.

To this date, the European Commission did not exempt a utility
activity in Belgium from the application of Directive 2014/25.

6 Are contracts under a certain value excluded from the scope
of procurement law? What are these threshold values?

Unless provided otherwise by the law, all public contracts are, in princi-
ple, subject to the legislation on public procurement. The threshold set
by the Regulation (in Belgium: by royal decrees more specifically) only
determines the application of the EU law and the scope of application
of the negotiated procedures.

The estimated value of public contracts is the criterion used to
separate public contracts governed by EU public procurement law from
those that are not.

The rules governing assessment methods of public contracts’ value
are a transposition of the EU provisions. Pursuant to the European
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Court of Justice’s case law, the value of a contract is determined by
taking into account the contracting authority’s project considered as a
whole (irrespective of the fact that the project could be performed in
phases separated in time or of the fact that the contracting authority is
not certain to be able to fully perform it, for example, because of uncer-
tain subsidies).
EU public procurement law applies to public contracts that have
a value (exclusive of VAT) estimated to be equal or greater than
the following:
«  for public work contracts: €5.225 million;
for works or services concessions: € §.225 million;
for public supply contracts: €209,000 in classic sectors (€135,000
for public supply contracts entered into by federal contracting
authorities) and €418,000 in other sectors; and
for public service contracts: €209,000 in classic sectors (€135,000
for public supply contracts entered into by federal contracting
authorities) and €418,000 in other sectors.

Below the EU thresholds, the legislation sets out other thresholds
below which public contracts can be subject to less stringent rules to
put a contract to competition and can be awarded in a negotiated pro-
cedure without publication of a contract notice (they must have been
put into competition, except under specific circumstances):
€209,000 (€418,000 in utilities sectors) for public contracts relat-
ing to financial services, research and development and all public
service contracts that, under EU public procurement law, should
not be put out to competition (services listed in Annex XVIIB of
Directive 2004/17 and Annex IIB to Directive 2004/18); and
€85,000 for all other public contracts (€170,000 in the utili-
ties sectors).

The legislation does not set out any threshold below which a public
contract could be entered into without an invitation to tender.

In future
The law of 17 June 2016 on public procurement generalises the nego-
tiated procedure with prior publication to public supply contracts and
public service contracts whose estimated value is below the European
threshold amount, and to public works contracts whose estimated
value is below €750,000.

As regards to concession contracts, a Royal Decree will specify the
threshold for the application of the law of 17 June 2016.

7 Doesthe legislation permit the amendment of a concluded
contract without a new procurement procedure?

The extension of an existing contract has been considered under both
legislation and case law.
According to the legislation, the negotiated procedure without
pubhcatlon will apply in two cases (inspired by EU law):
when the adaptation of the contract was made necessary as a result
of unforeseen circumstances; and
+ when it relates to works, supplies or additional services that are
considered from a technical perspective as not severable from the
initial contract, and provided that this awarding was already con-
sidered in the initial conditions of the original contract.

In addition to these two cases, the amendment of an existing pub-
lic contract is regulated by the European Court of Justice’s judgment
Pressetext Nachrichtenagentur GmbH (C-454/06) of 19 June 2008.
Following this decision, any amendment to an existing public contract
(extension, modification of the technical conditions for its execution,
costs increase, change in the contractual partner or change in the com-
position of a consortium of contractors, etc) can be regarded as a public
contract that should be put out to competition when causing a ‘mate-
rial contractual amendment’, or substantial change, to the initial condi-
tions of the original contract. Schematically:

- from a qualitative point of view, a substantial change consists of
any change that would have allowed the admission of other ten-
derers or the selection of another tender if this change had been
included in the initial conditions of the contract; and
from a quantitative point of view, the legality issue must be raised
as soon as the extension reaches the EU threshold.
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The legislation has only partially considered this case law. With
regard to the amendment of an existing contract, the Royal Decree of
14 January 2013 laying down general rules for the execution of public
contracts states that any change in the subject matter of the contract
is prohibited (eg, construction rather than renovation) and sets a limit
value of 15 per cent of the contract’s initial value (article 37).

Changes similar to a new public contract as identified by the
European Court of Justice are only subject to the consent of the contract-
ing authority and to an obligation to state reasons when these changes
constitute a departure from the essential conditions of the contract.

The Belgian position relating to amendments to existing public
contracts shall be subject to an in-depth review in the context of the
transposition of the new Directives of 26 February 2014, which inte-
grate and develop the case law of the European Court of Justice con-
cerning the implementation of public contracts. The royal decree on
the performance of public procurement will specify in more details
the conditions under which a concluded contract can be subject to an
amendment without a new procurement procedure.

Apart from cases where the negotiated procedure without publica-
tion is applicable, the issue of the legality of the amendment made to
an existing public contract (is this amendment to be considered as a
change similar to a new public contract that should have been put out
to competition?) is appreciated by the contracting authority (provided
that this latter is aware of it) and, ultimately, by the judge in charge of
public contracts.

8 Hasthere been any case law clarifying the application of the
legislation in relation to amendments to concluded contracts?

During the past year, the Council of State has applied the case law of

the Court of Justice and the Directives regarding the modification of a

public contract during its performance on multiple occasions. It uses a

strict application of the Pressetext case of the Court of Justice:

- to sanction a substantial modification decided by a contract-
ing authority. See for example, two judgments SGI Security of
1 February 2016 (No.233,677), and of 1 March 2016 (No.233,982), in
which the Council of State decided that a contracting authority can-
not extend an existing contract to a provision of service who has a
different importance. In this case, the initial contract related to the
provision of guarding of a building during working hours for a total
amount of €50,000 per year; the extension related to provision for
guarding of another building for a total amount of €250,000 per
month and included several new provisions (use of metal detection
equipment, excavation of luggage, etc.);
to validate marginal amendments justified by the need to reestab-
lish the economic equilibrium of the contract (see for example, the
Clear Channel case of 3 March 2016, No.234,014); or
to validate amendments that did not affect the economic equilib-
rium of the contract and would have not allowed the admission of
applicants other than those initially selected (see for example, the
Clear Channel case of 1 December 2016, No0.236,642).

9 Inwhich circumstances do privatisations require a
procurement procedure?

In principle, the transfer of a state-owned company or of a public ser-
vice should not be subject to a procurement procedure. However, this
transfer is subject to the fundamental principles and, normally, has to
be put out to competition.

The transfer only falls within the scope of the public procurement
law when its genuine purpose consists in a public contract (eg, when
the company’s business may only be continued or the service may only
be performed if important works are carried out; see mutatis mutandis
ECJ, 6 May 2010, Club Hotel Loutraki, C-215/09).

10 Inwhich circumstances does the setting up of a public-private
partnership (PPP) require a procurement procedure?

There is no specific legislation governing PPPs. However, the legisla-

tion identifies two forms of PPP:

-+ works concessions generally used for the construction and opera-
tion of major infrastructure projects; and
projects aiming at providing the contracting authority with a work
under specific legal forms (eg, the transfer of a right in rem on a real
estate property owned by the contracting authority, with a view to
the construction of a structure intended to be made available to the

Getting the Deal Through - Public Procurement 2017

© Law Business Research 2017



Daldewolf

BELGIUM

contracting authority by means of a transfer with a deferred pay-
ment or by means of a lease agreement possibly paired with a pur-
chase option, etc).

Such PPPs must be considered as public work contracts.

Since the decision of the Council of State in Constructions
Industrielles de la Méditerranée SA, No. 145,163 of 30 May 2005, relating
to the setting up of a company for the construction and operation of a
waste incinerator, a PPP is generally considered to be subject to public
procurement law.

A PPP could fall within the scope of other legal qualifications.
However, it is still subject to fundamental principles and must be put
out to competition.

In future

One of the vehicles of PPPs are concession contracts of services. As
part of the transposition of EU directives, these contracts have been
included in the new legislation on concession contracts, which is
expected to enter into force by July 2017.

Advertisement and selection

11 Inwhich publications must regulated procurement contracts
be advertised?

The advertising of a procurement contract, which falls within the scope

of the legislation on public procurement, depends on its amount:

- above the EU threshold: the contract has to be published in the
Official Journal of the European Union and the e-Notification (pre-
viously called Bulletin des adjudications); and
below the EU threshold: the contract has to be published only in the
e-Notification unless the law provides otherwise.

However, contracts which do not fall within the scope of the legislation
on public procurement are subject to ‘adequate publicity’ in order to
comply with the fundamental principles of transparency, equality and
non-discrimination. However, in some cases, public authorities publish
their most important contracts in the Official Journal of the European
Union and the e-Notification in order to ensure the widest possible call
for tenders.

12 Are there limitations on the ability of contracting authorities
to set criteria or other conditions to assess whether an
interested party is qualified to participate in a tender
procedure?

The contracting authority is entitled to set selection criteria in order to
ensure that a tenderer is qualified to satisfactorily perform the contract.
But, it may also abstain from doing so (except in case of restricted pro-
cedure where enterprises are selected in the light of these criteria).

When establishing such criteria, its action is framed by the legal
provisions that determine which elements may be taken into account
(turnover, references to similar public contracts, human and material
resources, staff experience, etc). Within the framework of an open pro-
cedure or of a negotiated procedure in a single phase, the criteria must
be set with reference to a minimum level.

These selection criteria must be relevant, linked to the subject
matter of the contract and proportionate. The fact of requiring refer-
ences that significantly exceed the needs of the contracting authority
(eg, a supply for a period of time or quantities exceeding those of the
contract) or that are unrealistic (eg, a number of references to similar
contracts performed by the tenderer that would exceed the capacity of
the concerned business sector) are, thus not allowed.

13 Isitpossible to limit the number of bidders that can
participate in a tender procedure?

In the restricted procedure, the negotiated procedure with prior pub-
lication and the competitive dialogue, the contracting authority may
limit the number of bidders that can participate in a tender procedure.
The minimum number of bidders cannot be fewer than five in the
restricted procedure and three in the negotiated procedure with prior
publication and the competitive dialogue.

The number of candidates allowed to submit tenders must be
sufficient to ensure genuine competition. In case the contract is sub-
ject to the European public notice and prior open bid, the contracting
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authority must indicate in the procurement notice the minimum and, if
appropriate, the proposed maximum number of candidates.

14 How can a bidder that would have to be excluded from a
tender procedure because of past irregularities regain the
status of a suitable and reliable bidder? Is the concept of ‘self-
cleaning’ an established and recognised way of regaining
suitability and reliability?

The concept of ‘self-cleaning’ should be transposed in Belgian law as

part of the transposition of the EU Directives on public procurement

and concession contracts. As long as this procedure is not fully trans-
posed in Belgian law, a bidder cannot successfully use it against a con-
tracting authority (CE, 12 January 2017, RTS Infra, No.237,029).

However, a contracting authority cannot automatically exclude an
undertaking who fulfils one of the optional exclusion criteria. In order
to comply with the principle of sound administration, the contracting
authority has to verify if this situation raises serious doubt about the
undertaking capacity to perform the contract. A decision to exclude
by the contracting authority must be proportionate and state the rea-
sons why the undertaking is to be excluded owing to the existence of
optional exclusion criteria.

The procurement procedures

15 Does the relevant legislation specifically state or restate
the fundamental principles for tender procedures: equal
treatment, transparency and competition?

For each text it adopts, be it an overhaul of the legislation transpos-
ing EU law or a modification induced by EU law, the legislator recalls
the EU origin of its intervention as well as the applicable fundamen-
tal principles.

Forinstance, article 1 of the Act of 15 June 2006 expressly states that
it is ensuring transposition of Directives 2004/17 and 2004/18, while
article § prescribes the treatment of undertakings in compliance with:

the principle of equality;

the principle of transparency governing the contracting authority’s

action; and

the principle of competition for the award of public contracts.

16 Does the relevant legislation or the case law require the
contracting authority to be independent and impartial?

Impartiality is a general principle of law that applies generally to pub-
lic action.

It also applies to the contracting authority in the course of the award
procedure of public contracts as well as to the consultants or external
advisory bodies that assist it in its decision-making process.

The principle is set out in the case law of the judge in charge of
public contracts. In principle, the contracting authority’s lack of impar-
tiality must be concretely established, consisting of the possibility of
exercising a decisive influence on the decision.

17 How are conflicts of interest dealt with?

Conflicts of interest are subject to specific provisions under public pro-
curement legislation and constitute a specific infringement under the
Criminal Code.

The provisions governing conflict of interest apply to any natural
or legal person involved with the contracting authority in the award
procedure independently of his or her position (official, public officer
or adviser) and cover hir or her personal interest (parenthood, alliance
relationships with a candidate or a tenderer or a person exercising a
managerial or leadership position in such an undertaking) as well as his
or her own economic interests (the fact of owning interests or of being
empowered with the decision-making powers of an undertaking being
a candidate or a tenderer, directly or through an intermediary).

A person being in a conflict of interest shall recuse himself
or herself.

Following some high-profile cases, the legislator or the government
occasionally intervened to regulate precisely the action of public offi-
cials or agents (eg, Decree of the Walloon Region on auditors’ control
missions within organisations of public interest, inter-municipalities
and public housing companies and enhancing the transparency of
the award procedure of auditing services by a Walloon contracting
authority; Circular of 21 June 2010 of the Federal Public Service of the
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Chancellery of the Prime Minister on ethics and conflicts of interest;
or the Act of 8 May 2007 approving the United Nations Convention
against Corruption; Circular of § May 2014 of the Federal Public Service
of the Chancellery of the Prime Minister to undertakings that partici-
pate in public contracts - Revolving doors mechanism).

18 How is the involvement of a bidder in the preparation of a
tender procedure dealt with?

Under the previous legislation, any company that had been involved
upstream in the preparation of a tender procedure or any company
related to it was formally prohibited from responding to the call for
tenders. Following the judgment of the European Court of Justice of
3 March 2005 in the Fabricom cases (C-21/03 and C-34/03), this legisla-
tion had to be amended.

The current legislation provides for a general prohibition of partici-
pation in the award procedure for any company involved in the study
or in the design of the tender as well as for any candidate or tenderer
related to such a company, provided that the involvement of the ten-
derer in the preparation procedure gives it an advantage (over other
tenderers) that impedes or distorts competition.

This presumption is rebuttable and the contracting authority shall
allow the company concerned to rebut it.

The case law rigorously applies this provision: the contracting
authority must raise the (potential) conflict of interest and ask the com-
pany for further information about it. In general, the advantage gained
through the upstream involvement in the preparation procedure can be
neutralised (except if the advantage is too significant) by sharing the
information obtained within the framework of the work carried out
prior to the invitation to tender or by extending the legal deadline for
the filing of the application and tender files.

19 Whatis the prevailing type of procurement procedure used by
contracting authorities?

In the classic sectors, the most common procedure is the call for tenders,
on a multi-criteria basis, allowing the contracting authority to adapt the
criteria to its needs (criterion of the ‘economically most advantageous
tender’). Relatively standardised public contracts or simple works pub-
lic contracts are awarded on the basis of the price criterion alone (a pro-
cedure called ‘adjudication’).

Below the EU thresholds, there has been an increase in the use of
the negotiated procedure, encouraged by the legislator.

In the utilities sectors and in the field of defence and security, the
usual procedure is the negotiated procedure with publication.

For the award of complex contracts, such as PPPs, the competitive
dialogue procedure is replacing the negotiated procedure with publica-
tion (which was used by default).

In future

The negotiated procedure with prior publication will be generalised to
public supply contracts and public service contracts whose estimated
value is below the European threshold amount and to public works con-
tracts whose estimated value is below €750,000. See question 6.

20 Canrelated bidders submit separate bids in one procurement
procedure?

Except for public contracts subdivided into different lots (where each
lot is regarded as constituting a distinct contract) and variants, the ten-
derer can submit only one bid for the award of a contract. If a tenderer
submits several bids for a single public contract, they must all be con-
sidered irregular.

Submission of several bids is also prohibited in the case of a consor-
tium. Indeed, the company member participating in a consortium can-
not submit a competing bid, alone or together with another consortium.

However, the prohibition does not apply to subcontractors, since
a tenderer may simultaneously be the subcontractor of a compet-
ing tenderer.

21 Istheuse of procedures involving negotiations with bidders
subject to any special conditions?

The competitive dialogue procedure has been transposed from EU law.
The competitive dialogue departs from standard procedures by
authorising the selected tenderers to develop their solutions before
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submitting a bid to the contracting authority. Therefore, the conditions
for its application are strictly interpreted.

The competitive dialogue procedure is reserved to the award of
particularly complex contracts, where the contracting authority is
unable to identify a priori the technical solutions that would meet its
needs. Since this procedure has been recently introduced, no signifi-
cant Belgian case law can be highlighted at this stage.

With the exception of the pre-negotiation dialogue stage, which
allows the adaptation of tenderers’ initial solutions and the limitation
of the scope of competition to the solutions that are the most likely to
meet the needs of the contracting authority, the competitive dialogue
procedure is governed by principles similar to normal procedures: pub-
lication; setting of selection and award criteria and of the technical
requirements in the tender documents; prohibition of any amendment
to the bid, except for the modification of non-significant elements that
are not likely to distort competition, etc.

In future

To transpose Directives 2014/24 and 2014/25, the new law on public
procurement amends this current framework, and provides that the
competitive dialogue can be used in new cases, especially in the fol-
lowing situations: when the needs of the contracting authority cannot
be met without the adaptation of a readily available solution; when the
public contract includes design or innovative solutions; when techni-
cal specifications cannot be established with sufficient precision by
the contracting authority; or when only irregular or unacceptable ten-
ders are submitted (in such situations, contracting authorities are not
required to publish a contract notice).

22 Ifthelegislation provides for more than one procedure that
permits negotiations with bidders, which one is used more
regularly in practice and why?

There are three procedures that permit negotiations with bidders: the
negotiated procedure with prior publication; the negotiated procedure
without prior publication; and the competitive dialogue.

However, one should note that the negotiated procedure without
prior publication is exceptional and the conditions of'its application are
subject to a restrictive interpretation. The negotiated procedure with
prior publication is most often used by contracting authorities.

In future

The law of 17 June 2016 on public procurement generalises the nego-
tiated procedure with prior publication to public supply contracts and
public service contracts whose estimated value is below the European
threshold amount, and to public works contracts whose estimated
value is below €750,000.

23 What are the requirements for the conclusion of a framework
agreement?

A framework agreement is a tool that enables the contracting authority
to award a public contract for works, supplies or services of a repetitive
nature and whose ultimate scope cannot be estimated at the moment of
the invitation to tender (eg, road repair works, provision of legal assis-
tance to the contracting authority in the case of disputes, etc).

Framework agreements are awarded in compliance with normal
procedures applicable for the award of public contracts.

24 May aframework agreement with several suppliers be
concluded?

Framework agreements may be awarded to one or more companies.

When awarded to several companies (at least three), the award
process of the subsequent contracts must be provided for in the frame-
work agreement documents (a procedure with or without reopening
competition can be contemplated, possibly on the basis of ranking the
selected companies).

The contracting authority is allowed to reopen competition for sub-
sequent contracts only in the event that all the terms of these contracts
had not been specified in the framework agreement documents. In
general, the reopening will focus on the price issue. In utilities sectors,
the bids submitted for the awarding of subsequent public contracts may
also be subject to negotiation.
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25 Under which conditions may the members of a bidding
consortium be changed in the course of a procurement
procedure?

The issue of a change in the composition of a bidding consortium in
the course of a procurement procedure does not arise after the filing of
the bid since no modification can occur once the filing has been made,
except in the context of a negotiated procedure. In principle, a change
in the consortium’s composition makes the bid illegal.

For the two-stage procedures involving the selection and the subse-
quent filing of the bids made by the selected candidates, the consorti-
um’s composition can only be changed in order to allow a non-selected
company (or a company that did not take part in the selection proce-
dure) to join the consortium. However, tender documents must allow
for this possibility.

Moreover, a change in a bidding consortium also carries the risk of
losing the capacity that has determined the possibility to participate in
a procurement procedure.

26 Are there specific mechanisms to further the participation
of small and medium-sized enterprises in the procurement
procedure? Are there any rules on the division of a contract
into lots? Are there rules or is there case law limiting the
number of lots single bidders can be awarded?

The legislation does not provide for specific mechanisms designed
to further the participation of small and medium-sized enterprises
(SMEs) in the procurement procedure.

However, the legislation contains general tools that can be used by
SMEs to access the public procurement procedure: consortiums and
contracts divided in lots.

The consortium is the first course that can be taken by SMEs to
access public sector procurement opportunities to which they could not
gain access on their own, either because of the size of the contract or
because of the professional requirements that are set for its implemen-
tation. It is acknowledged that the abilities criteria (sufficient human
and material resources, experience in similar contracts, turnover, etc)
are assessed by combining the capabilities of each member of a group.

Moreover, the legislation states that the tenderer may integrate
the capabilities of a subcontractor to the selection criteria, provided it
can demonstrate that it will be able to make use of its subcontractor’s
capabilities in the implementation of the contract (eg, through a com-
mitment of the concerned subcontractor; this requirement is also appli-
cable when the subcontractor is a related company).

The subdivision into lots also facilitates the access of SMEs to pub-
lic procurements since the capabilities required under the condition for
participation are estimated lot by lot, subject to the possibility of setting
a specific level for the award of several lots to the same tenderer. Apart
from the case where the award of several lots to the same tenderer is
due to an insufficient level of capabilities, the limitation of the number
of lots awarded to the same tenderer shall be assessed by the contract-
ing authority at its sole discretion; however, such a limitation must be
authorised by the tender documents.

In future
Among the measures transposed as part of the transposition of EU
directives, the contracting authorities will have to consider the division
in lots of a public procurement if its value is superior or equal to the
European threshold. More precisely, the contracting authorities will
have to indicate, in the contractual documents, their decision not to
subdivide the contract in lots.

The new law should allow the contracting authorities to limit the
number of lots that can be awarded to only one tenderer.

27 What are the requirements for the admissibility of variant
bids?

The legislation makes a distinction between three kinds of alterna-
tive bids, mandatory (imposed by the tender documents), optional
(imposed by the tender documents but not mandatory) and free (at the
tenderer’s initiative).

For contracts whose value is below the EU thresholds, ‘free’ alter-
native bids are still allowed. For contracts above them, free alternative
bids must be authorised by the contracting authority and its minimum
technical requirements are specified in the tender documents.
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Free alternative bids are not authorised in the context of open or
restricted procedures where price is the sole award criterion (adjudica-
tion procedure).

28 Must a contracting authority take variant bids into account?

Mandatory and optional alternative bids must be taken into account in
order to identify the lowest offer (adjudication procedure) or the eco-
nomically most advantageous offer (multi-criteria procedure; unless
otherwise specified in the tender documents).

The integration of ‘free’ alternative bids in the assessment proce-
dure of the bids is at the discretion of the contracting authority.

These legal requirements are not applicable to the negotiated pro-
cedure and the competitive dialogue procedure.

29 What are the consequences if bidders change the tender
specifications or submit their own standard terms of
business?

It is considered that a change in the tender technical specifications by a
tenderer or the integration of its own standard terms of business in its
bid make it irregular.

In general, any change in the technical specifications upsets the
terms of the tender and prevents comparison between the bid contain-
ing this change and bids that have been submitted by tenderers who
strictly complied with the requirements laid down in the tender docu-
ments. The process makesthe bid irregular from a technical perspective.

The standard terms of business of a company are generally not
consistent with the rules that apply to the implementation of public
procurements (Royal Decree of 14 January 2013), in particular with
respect to deadlines and payments, or even the counterparty’s liability.
They tend to favour economically the tenderer who claims their appli-
cation in relation to its competitors, who, in turn, comply with the con-
straints inherent to the rules governing the implementation of public
contracts. The process makes the offer technically illegal because of
the contradiction it (always) brings to the essential requirements of a
public contract.

However, the legislation enables the tenderer to correct errors
or omissions preventing the determination of its price or comparison
between the bids, provided that the tenderer concerned announces
them to the contracting authority before the filing of the bids.

30 What are the award criteria provided for in the relevant
legislation?

The legislation identifies the award criteria through specific examples
(quality, price, technical merit, aesthetic and functional characteristics,
environmental characteristics, social considerations, running costs,
profitability, customer service and technical assistance, projected time
of completion, guarantees, etc).

Contracting authorities are in principle free to choose the elements
they will be using in order to identify which offer best fits their needs,
the only legal limit to this end being classically a criterion connected
to the object of the public contract concerned, relevant (within the
meaning of ‘adequate for the purpose of comparison of the bids’) and
non-discriminatory.

In principle, the award criteria cannot concern elements of ability
taken into account under the selection criteria, such as experience in
similar markets. However, reference can be made to elements of ability
while awarding public service contracts if the ability is a key element
with respect to the quality of a technical proposal (eg, the experience
of the staff members who will be assigned to the implementation of a
complex IT contract).

31 What constitutes an ‘abnormally low’ bid?

According to law, an ‘abnormally low’ bid is only relevant when it con-
cerns low price.

An ‘abnormally low’ price is generally defined as the price at which
the tenderer cannot perform the contract in accordance with the tech-
nical requirements set by the contracting authority. Most of the time,
abnormally low bids result from a misunderstanding of the needs of the
contracting authority and from speculation.

This issue is frequently raised in proceedings brought against the
award decision of a public contract. Therefore, the legislation has taken
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this issue into account while setting the framework for the contracting
authority’s action in verifying the price (obligation to verify the prices,
obligation to ask the tenderer whose bid is deemed as abnormally low
for further information, obligation to substantiate their decision).

The judge in charge of public procurement considers that where
the price is considered as abnormally low and the justifications given
by the bidder are not acceptable, the bid must be rejected, even when
the abnormality only affects a quantitatively insignificant part of the
bid (Council of State, 26 February 2015, v ASWEBO, No. 230,345).

32 Whatis the required process for dealing with abnormally low
bids?

Assessment of the normality of the prices is a process that occurs in

several stages:

- verification of prices: a phase common to all public contracts where
the contracting authority asks, if needed, for clarification on the
price composition (that does not yet constitute a request for provid-
ing justification);
request to the tenderer for further information: the abnormality
of a price is evidenced by a significant deviation from either the
average price offered by competitors, or the estimated costs of
the contract made by the contracting authority. When seemingly
abnormal prices are detected, the contracting authority must open
specific proceedings to check the price where it asks the tenderer
to provide for any information likely to justify its prices. The jus-
tification must be concrete and specific to the tenderer (technical
processes applied, technical solutions, etc); an element that can be
shared by its competitors is in principle not acceptable. For exam-
ple, it is not sufficient to rely on experience in similar public con-
tracts, it must be shown how this experience enables the bidder to
offer a significantly reduced price. This phase is automatic in the
context of public work contracts awarded on the basis of the sole
criterion of price (adjudication procedure) when deviation from the
average prices of the other bids exceeds 15 per cent; and
assessment on the regularity of the bids: the contracting authority
must reject bids whose price was considered abnormally low and
when the justification provided has been refused.

Except for the verification phase, these legal requirements are not
applicable in the context of the negotiated procedure but the contract-
ing authority, rationally, could hardly accept a tender whose price is
obviously abnormal.

Review proceedings

33 Which authorities may rule on review applications? Is it
possible to appeal against review decisions and, if so, how?

There is no organised administrative remedy; appeals against decisions
of the contracting authority have a judicial nature.

Depending on the nature of the contracting authority, appeals
must be lodged before the Council of State (administrative authority)
or before a civil judge (private entities that cannot be regarded as an
administrative authority). The qualification as administrative authority
cannot be confused with that of contracting authority

The Council of State’s judgments are not subject to appeal.

A civil judge’s judgments can be challenged. However, as it has
no suspensive effect, the appeal against such a judgment is not very
relevant for the tenderer whose appeal has been rejected in the first
instance (see question 40) and is, therefore, generally not initiated.

34 If more than one authority may rule on a review application,
do these authorities have the power to grant different
remedies?

Each authority can suspend or annul the decision to award the public
contract and grant compensation (see question 43).

However, only the civil judge has the power to annul a contract that
has been concluded in violation of the ‘stand-still’ period that a con-
tracting authority has to observe before the conclusion of a contract.

35 Howlong do administrative or judicial proceedings for the
review of procurement decisions generally take?

The suspension request is the preferred means for contesting decisions
taken by the contracting authority during the award procedure (from
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the decision setting the tendering conditions to the award decision).
This request generally enables the freezing of the procedure and reinte-
gration of the candidate who has been excluded or the tenderer whose
offer has been rejected.

The suspension is implemented through interim proceedings,
within 15 days of the publication, the notification or the knowledge of
the relevant decision. Suspension requests are processed relatively
quickly: from less than one month before the Council of State to three
months before a civil judge.

An action for annulment, which does not present any practical
interest (as it does not avoid the implementation of the public contract),
is subjected to longer deadlines, more than a year on average.

36 What are the admissibility requirements?

The disputed decision has to be an act likely to adversely affect the

claimant (a decision likely to affect the undertaking’s situation; an

opinion is not an act likely to adversely affect the claimant). Appeal can
notably be lodged against:

- the conditions for participating in the award procedure of the pub-
lic contract or its mandatory technical specifications where they
prevent an undertaking to participate;
the choice to apply the negotiated procedure without publicity;
abandonment of the implemented procedure;
any decision that directly relates to the undertaking (non-selection,
declaration of irregularity, etc);
the award decision; or
amendment to an existing contract similar to a new public contract
that must be subject to a new invitation to tender (see question 8).

The plaintiff must show an interest in acting. In particular, it must:
have participated in the award procedure of the public contract;
be adversely affected by the disputed decision (eg, the undertak-
ing that satisfies the selection criteria does not have any interest in
contesting such criteria); and
raise relevant objections likely to call into question the ranking of
the bids.

In the case of applications or bids made through a consor-
tium, each member of the consortium has to bring an action
(since Espace Trianon SA, C-129/04, ECJ, 8 September 2005).

Suspension requests are not subject to the usual conditions for
interim proceedings (urgency, serious and not easily reparable dam-
age), but the judge can proceed on the balance of interests (at the
express request of the contracting authority) to reject the request
despite the irregularity that has been raised.

37 What are the time limits in which applications for review of a
procurement decision must be made?

The time limits are as follows:
suspension request: 15 days;

- annulment request: 60 days;
action against a contract that has been irregularly concluded (dec-
laration of ineffectiveness; only applicable to public contracts sub-
ject to publication pursuant to EU law): six months (reduced to 30
days where the contracting authority has voluntarily published a
contract award notice in the Official Journal of the European Union
or has informed the candidates or the tenderers about the conclu-
sion of the contract); and
action for compensation: five years.

The time limit starts, depending on the case, at the publication, noti-
fication or the moment when the plaintiff became aware of the con-
tested decision.

However, as a consequence of the Idrodinamica case of the EU
Court of justice (of 8 May 2014, case C-161/13, ECLI:EU:C:2014:307),
the time limit for bringing an action against a decision awarding a con-
tract starts to run again where the contracting authority adopts a new
decision, after the award decision has been adopted but before the con-
tract is signed, which may affect the lawfulness of that award decision.
That period starts to run from the communication of the earlier deci-
sion to the tenderers or, in the absence thereof, from the moment they
become aware of that decision.
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Update and trends

Application of EU fundamental principles to transactions that do
not fall within the scope of public procurement Directives

In the Kinepolis Mega case of 23 December 2015 (No. 233,355), the
Council of State confirmed that EU fundamental principles are appli-
cable to awarding the right to occupy public property in order to under-
take an economic activity. As the occupation of public property relates
to issues of the internal market, the principles of equal treatment, non-
discrimination and transparency, which are core principles of primary
EU law (the freedom to provide services and the freedom of establish-
ment), require that the contracting authority publishes the contract pro-
posal beforehand along with award criteria. This judgment reinforces
the case law of the Council of State.

In the same vein, in a decision pronounced at the end of July 2016,
the Court of appeal of Brussels ruled that the Belgian railways service
(SNCB) did not comply with the EU law requirements and, more spe-
cifically, the transparency principle when it concluded a concession
contract. This contract covered more than 1,700 billboards and hun-
dreds of digital advertising screens in various SNCB train stations. The
Court of Appeal of Brussels ordered the removal of all these billboards.

Transposition of the EU Directive on concession contracts
Asnoted above, the law of 16 February 2017 transposes the EU
Directive on concession contracts. It extends to concessions contracts
legal protection mechanisms provided in Directives 89/665 and 92/13.

However, this law has not yet come into force. Therefore, an action
against a decision awarding a concession contract remained governed
by general procedure rules, which do not allow the introduction of an
application for suspension after the conclusion of the concession con-
tract. As a result of two recent cases (of 2§ November 2016, No. 236,553,
Le Botanique and of 21 March 2017, No. 237.728, Le Botanique; both
cases concerned the operation of a renowned concert hall in Brussels),
the Council of State rejected an application for suspension against the
decision of the city of Brussels to award a concession contract to ASBL
Brussels Expo.

In future, contracting authorities will have to observe a ‘standstill’
period during which interested enterprises will be able to lodge an
action before the Council of State or the civil judge. This solution will
certainly enhance the protection of enterprises.

38 Does an application for review have an automatic suspensive
effect blocking the continuation of the procurement
procedure or the conclusion of the contract?

The suspension request does not automatically suspend the procure-
ment procedure and the conclusion of the contract, except, in this par-
ticular case, if the appeal is lodged against the award decision of:
a public contract governed by EU law and entered into through
the open or the restricted procedure or through the negotiated
procedure with publication (standstill period provided for by
Remedies Directives 89/665 and 92/13); or
below the EU thresholds, a works contract whose value exceeds half
the EU threshold (€2,593,000; extension of the standstill period).

For other public contracts, the contracting authority can voluntar-

ily apply the standstill period. However, this choice produces limited

effects; legally it does not prevent the conclusion of the contract before

the expiry of the standstill period.

39 Approximately what percentage of applications for the lifting
of an automatic suspension are successful in a typical year?

The majority of lawsuits are rejected by the Council of State either
because the action is groundless or because the nature and complexity
of grievances is not compatible with the conditions of a procedure of
extreme urgency (which implies a manifestly serious grievance and a
prima facie evaluation).

40 Must unsuccessful bidders be notified before the contract
with the successful bidder is concluded and, if so, when?

Information to applicants or tenderers prior to the conclusion of the
contract is only mandatory for public contracts subject to the standstill
period (see question 40). For these public contracts, the contract may
only be entered into at the expiry of the time limits to submit a request
and if no request has been submitted, or after the rejection of the sus-
pension request that has been submitted.

The Act of 17 June 2013 on remedies transposes
Remedies Directives 89/665 and 92/13, as modified by
Directive 2007/66, and Title IV regarding Remedies Directive 2009/81
on public procurement in the field of defence and security.

41 Isaccesstothe procurement file granted to an applicant?

Access to decisions and other supporting documents (in particular
the application and the bid files) is organised according to a complex
procedure depending on the position of the candidate or the tenderer.
According to the legislation, a non-selected applicant and tenderer who
has submitted an irregular bid must be informed of extracts of deci-
sions that relate to them.

However, the judge in charge of public procurement is entitled to
request that the contracting authority provide him or her with addi-
tional documents that did not have to be disclosed to the applicant dur-
ing the award procedure. Before the Council of State it is customary that
the contracting authority produces all the documents belonging to the
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administrative procedure that has led to the award decision. The appel-
lant has a right of access to the file, except to documents for which con-
fidentiality has been requested.

If the contracting authority is an administrative authority, the
appellant has a general right of access to documents held by the admin-
istrative authority (Act of 11 April 1994 on disclosure by the adminis-
tration). Nonetheless, periods of access to administrative documents
set within this framework are not compatible with the time limits set
to submit a request (suspension or annulment) in the context of pub-
lic procurement.

42 Isit customary for disadvantaged bidders to file review
applications?

An appeal should generally be lodged where serious grounds have been
identified (breach of public procurement law or of the fundamental
principles, manifest error of assessment, etc). Unfortunately, it is not
always the case in practice.

43 Ifaviolation of procurement law is established in review
proceedings, can disadvantaged bidders claim damages?

Currently

If a violation of public procurement law has been established, the bid-
der that has been irregularly foreclosed can lodge an action for com-
pensation, unless it obtained a suspension in the meantime and the
contracting authority made a new decision to correct the illegality.

The action has to be lodged before the civil judge within five years fol-
lowing the publication, notification or knowledge of the award decision.
In this case, compensation is generally based on the principle of loss
of opportunity (probability of having the contract awarded if no irregu-
larity had been committed), concretely a percentage of the benefit that
could have been obtained from the contract being implemented.

In future

After the entry into force of the law of 16 February 2017 amending the
law of 17 June 2013 on the duty to state reasons, the information and
remedies in public procurement and public contracts of work, supply
and service provides, in case the contracting authority is an administra-
tive authority, an enterprise will also have the choice to lodge an action
for compensation before the Council of State within 60 days of the noti-
fication of the judgment of the Council of State that found the decision
illegal. However, both actions (compensation before the civil judge and
compensation before the Council of State) are not cumulative: an enter-
prise must make a choice beforehand.

44 May a concluded contract be cancelled or terminated
following a review application of an unsuccessful bidder if
the procurement procedure that led to its conclusion violated
procurement law?

For public contracts subject to the standstill period (see question
40), the Act of 17 June 2013 provides for an action for declaration of
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ineffectiveness (similar to an annulment) against a contract that has

been concluded:
in violation of the publication obligation; or

+  before the expiry of the standstill period between communication
of the award decision and the signature of the contract or without
having waited for the result of the suspension request that has been
submitted (provided that the disputed decision seriously infringes
public procurement law).

This action can be lodged at the request of any interested undertak-
ing within six months after the conclusion of the contract, even if the
enterprise has not been informed of the conclusion of the contract by
the contracting authority.

The declaration of
other circumstances.

Regarding the parties to the contract, the issue arises differently.
The law does not provide for any measure with respect to them and the
challenge of the contract depends on their action. The judge in charge
of public procurement can already admit the challenge of a contract
by the contracting authority when the contract had been concluded in
breach of the obligation to put out to competition (Brussels Court of
Appeal, 28 December 2013).

does not

ineffectiveness apply to

45 Islegal protection available to parties interested in the
contract in case of an award without any procurement
procedure?

Public contracts subject to the standstill period (see question 40) ille-
gally awarded can be subject to remedies (deadline starting from the
knowledge of the award decision), in particular, a suspension request.
The Act of 17 June 2013 sets out that the suspension of the award deci-
sion automatically entails the suspension of the contract.

See question 44, when the contract has been concluded in breach
of the obligation to put out to competition.

The judicial protection mechanisms provided for by
the Act of 17 June 2013 do not apply to contracts that do not fall within
the scope of public procurement law (eg, service concessions). They
are nonetheless ruled by the mechanisms originating from the gen-
eral law, with their limitations (finding of illegality, and, if needed,
compensation). However, one cannot exclude the possibility that the
civil judge in charge of public contracts decides to extend, by judicial
decision, the mechanisms of jurisdictional protection stemming from
public procurement law to situations of flagrant violation of the obli-
gation to put out to competition, pursuant to the equivalence principle
(ECJ, 12 March 2015, eVigilo Ltd, C-538/13).

46 What are the typical costs of making an application for the
review of a procurement decision?

The basic amounts before the Council of State are as follows: €200 (for
an application) and €700 (for the indemnity procedure, but the amount
varies from €140 to €2,800).

The basic amounts before the civil judge are a few hundred euros
to enter the hearings schedule (droits de mise en role) and for the bailiffs’
charges; €1,440 (for the indemnity procedure, but the amount varies
from €90 to €12,000).

In both cases, undertakings must take into account legal fees.
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Legislative framework

1 Whatis the relevant legislation regulating the award of public
contracts?

The main regulation applicable to the award of public contracts is
Supreme Decree 0181, 28 June 2009 (Supreme Decree 181). Although
this regulation is only a supreme decree and, as a consequence, hier-
archically inferior to a law, given the current legislative strategy of the
Bolivian administration, it was the fastest and most efficient way in
which to standardise public procurement procedures.

Given the many limitations included in Supreme Decree 181 (such
as, the limitation of awards of public procurement contracts to foreign
companies and the limitations to the negotiation of certain types of
contracts), the Bolivian government issued a series of other regula-
tory supreme decrees whereby certain ambiguities were corrected. An
example of one of these regulations is Supreme Decree 26688, modi-
fied by Supreme Decree 2030, which provides that public entities will be
able to award public contracts to foreign companies when such awards
are justified through legal and technical reports, and as long as such
goods and services are not available in the domestic market and offers
cannot be received in the country. Before Supreme Decrees 26688 and
2030, foreign companies wishing to take part in public procurements
had to be incorporated in Bolivia.

In addition to Supreme Decree 181, the government created a series
of productive public entities (PPEs) in economic areas into which the
current administration was planning to venture, such as the export of
almonds and almond-based products, the sale of paper and carton-
based products, and the creation of a state bottling company. These
PPEs are regulated and supervised by an entity called the Service for
the Development of Productive Public Companies (SEDEM). The crea-
tion of PPEs and SEDEM, in turn, gave the government an opportunity
to expand the application of Supreme Decree 181 and take foreign nego-
tiation and contractual principles into consideration during public pro-
curement procedures.

2 Isthere any sector-specific procurement legislation
supplementing the general regime?

Several sectors have been classified as ‘strategic development enter-
prises’. Such enterprises include the national oil and gas company; the
national electricity company; the Bolivian mining corporation; and the
national telephone company. Such strategic development enterprises
have their own sector-specific procurement regulations. Regulations
that, following the general principles of the general procurement norms
(Supreme Decree 181), may have different requirements and exceptions.

In addition, as stated above, the government created a series of
PPEs, which are currently dedicated to the following areas: milk, carton-
based products, sugar, almonds and almond-based products, cement,
bottles and any other public entity that the government believes that
would be beneficial for the state. Each of these companies is supervised
and ‘developed’ by SEDEM. In order to differentiate public procure-
ment procedures applicable to every other public entity from PPEs,
the government issued a special regulation for SEDEM and Supreme
Decree 2030, which allows PPEs to contract foreign companies for the
provision of goods and services, as long as such goods and services can-
not be procured within Bolivia and are beneficial for the state.
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3 Inwhichrespect does the relevant legislation supplement the
EU procurement directives or the GPA?

Bolivia is not a part of the EU procurement directives or the GPA. In this
regard, it is worth mentioning that Supreme Decree 181 provides prin-
ciples that are manifestly the opposite to the governing principles of the
GPA, mainly the difference in treatment between national and foreign
companies, and the fact that dispute settlement may only be carried out
pursuant to Bolivian law and generally before Bolivian tribunals.

4 Arethere proposals to change the legislation?

No, there are no proposals to adapt the current legislation to comply
with EU law requirements.

Applicability of procurement law

5 Which, or what kinds of] entities have been ruled not to
constitute contracting authorities?

Law 466, also called the Law of Public Companies. This law provides
the conditions under which public or mixed (a combination of both
state and privately controlled) entities or companies, may be called
‘public entities’.

Article 1 of Law 466 specifies that according to article 248 of the
Bolivian Constitution, the executive power in Bolivia has the faculty to
create and incorporate public entities and companies. In this regard,
any state-owned enterprise, mixed enterprise, joint ventures and inter-
governmental state enterprises, or any other legal entity in which the
Bolivia state takes part and carries out its activities within a state-pri-
vate level, is considered a public entity under Law 466’s spectrum.

As a consequence, any company or entity not controlled or that
does not have the participation of the Bolivian State is not considered a
public entity and as such, may not fall within the standards applicable to
contracting entities included in Supreme Decree 181, described above,
for public procurement procedures.

6 Are contracts under a certain value excluded from the scope
of procurement law? What are these threshold values?

As long as the procurement is carried out by a public entity, no contract
and no value is excluded from public procurement conditions.
The threshold values are divided as follows:
minor procurement: 1-20,000 bolivianos;
national ~ support for  production and
20,001-1 million bolivianos;
public bidding: from 1,000.001 bolivianos;
contracting by exception: unlimited amount;
emergency contracting: unlimited amount; and
direct contracting of goods and services: unlimited amount.

employment:

7 Does the legislation permit the amendment of a concluded
contract without a new procurement procedure?

Supreme Decree 181 allows for the modification of concluded contracts
without the need of a new procurement process as long as the following
conditions are met:
the modifications are supported by technical and legal reports and
contained in a modification contract;
- the modifications must not exceed 10 per cent of the principal
amount; and
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+  there may be a maximum of two modifications, provided they do
not exceed the term of the main contract.

In case of construction contracts (EPCs), modifications may be carried
out through change orders, and again, such orders may only be applica-
ble when the required change involves a modification of the price of the
contract or its term, without giving rise to the increase of unit prices or
the creation of new items.

Change orders must be approved by the entity responsible for
monitoring the work and may not exceed 5 per cent of the principal con-
tract’s amount.

8 Hasthere been any case law clarifying the application of the
legislation in relation to amendments to concluded contracts?

There have been many cases regarding modification contracts.
However, no case law amends the regulation applicable to concluded
contracts or discusses modifying contracts in depth.

9 Inwhich circumstances do privatisations require a
procurement procedure?

Since the current administration reached office in 2009, no privatisa-
tion procedure has been concluded. The applicable regulation to the
subject at the moment only focuses on expropriation and nationalisa-
tion of private entities.

10 Inwhich circumstances does the setting up of a public-private
partnership (PPP) require a procurement procedure?

At the moment, there are no PPP regulations applicable in Bolivia. This
situation has mainly been caused by the current administration, which
relies on public works. Projects such as massive hydroelectric and gas
production companies are funded by public finances as well as loans
from international organisations such as the Inter American Bank, the
China Investment Bank and others.

However, based on current economic markers, there is a remote
possibility that Bolivia will use the experience of neighbouring coun-
tries, such as Ecuador and Peru (which created a public entity specifi-
cally in charge of PPPs), and start looking into the possibility of creating
regulation for PPPs, which would then be applicable to future projects
such as the transatlantic railroad, which will need the participation of
foreign financial entities as well as foreign governments. If this is the
case, then based on applicable international case law and practice,
it is very likely that public procurement procedures will be enforced
for PPPs.

Advertisement and selection

11 Inwhich publications must regulated procurement contracts
be advertised?

Procurement contracts must be advertised in the official state website
called the system for public contracting (SICOES).

12 Arethere limitations on the ability of contracting authorities
to set criteria or other conditions to assess whether an
interested party is qualified to participate in a tender
procedure?

Supreme Decree 181 does provide for certain specific criteria when con-
tracting for tender procedures. Based on a publication by the Ministry
of Finances on 29 June 2006, the day on which Supreme Decree 181
was issued, this regulation provides convenient criteria for contract-
ing, but also incorporates mechanisms of social control. Among the
modifications, article 14 provides that the reference price will be public,
and included into the Basic Document of Contracting (DBC). This will
avoid the discretionary use of information and, therefore, of corruption.

Supreme Decree 181 provides criteria and parameters that limit cer-
tain contracting procedures. Another example of these types of limita-
tions is article 30, which provides that certain conditions will be given
an additional margin when grading. In this regard, companies with par-
ticipation of Bolivian partners holding more than 51 per cent of the com-
pany, get a § per cent margin increase when competing against other
international companies.

In conclusion, Supreme Decree 181 does provide for a series of
limitations when organising public tender procedures and most of such
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limitations are based on the preference of contracting Bolivian nation-
als over international competitors.

13 Isitpossible tolimit the number of bidders that can
participate in a tender procedure?

Article 59 of Supreme Decree 181 states that an indeterminate number
of bidders may take part in a tender procedure. Generally when there
are less than three bidders the tender may be declared deserted and a
new tender should be convened, with bidders that took part in the first
tender invited to bid again.

14 How can a bidder that would have to be excluded from a
tender procedure because of past irregularities regain the
status of a suitable and reliable bidder? Is the concept of ‘self-
cleaning’ an established and recognised way of regaining
suitability and reliability?

Article 43 of Supreme Decree 181 provides for problematic conditions

in tender procedures. In this regard, this article divides such conditions

into two categories, those which cannot be regulated and those which,
after a certain amount of time has elapsed, may be regulated.

The first category includes the following situations: having unre-
solved debts with the state; executed sentences prohibiting the bidder to
exercise trade activities; executed criminal sentences regarding crimes
included in Law No. 1743 of January 1997, which approves and ratifies
the Inter-American Convention against Corruption or its equivalent
crimes provided in the Bolivian Criminal Code; bidders who are associ-
ated with consultants who advised in the elaboration of the content of
the DBC; bidders declared as bankrupt; bidders whose legal representa-
tives or whose shareholders or controlling partners have a marriage or
kinship relationship with the maximum authority in charge of the ten-
der, up to the third degree of consanguinity and second degree of affin-
ity, in accordance with the provisions of the Bolivian Family Code.

The category that allows for the regulation of impediments includes
the following situations:

former public servants who performed functions in the convening

entity, until one year before the publication of the tender, as well as

the companies controlled by them;

public servants who currently exercise functions in the convening

entity, as well as the companies controlled by them;

bidders who, after having been adjudicated, have withdrawn from

executing the contract, may not participate until one year after the

date of withdrawal, except for reasons of force majeure or fortui-
tous events, duly justified and accepted by the entity; and
suppliers, contractors and consultants with whom contracts have
been terminated due to causes attributable to them, causing dam-
age to the state, may not participate until three years after the date
of the termination, according to information registered by the cor-
responding entity in SICOES.

The procurement procedures

15 Does the relevant legislation specifically state or restate
the fundamental principles for tender procedures: equal
treatment, transparency and competition?

The relevant legislation specifically states the fundamental principles
for tender procedures, providing such principles from the public offic-
er’s perspective.

16 Does the relevant legislation or the case law require the
contracting authority to be independent and impartial?

Supreme Decree 181, which includes every type of public procurement,
does provide that public officers in charge of public procurement proce-
dures must be impartial in their decisions. The principle of independ-
ence for contracting authorities is not mentioned.

17 How are conflicts of interest dealt with?

Conflicts of interest are taken seriously within public procurement
procedures. This principle is included in article 236 of the Bolivian
Constitution, providing that public officials are prohibited from acting
when their private interests conflict with those of the entity where they
provide their services, and enter into contracts or conduct businesses
with the public administration directly, indirectly or on behalf of a third
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person; and are prohibited from appointing individuals in public posi-
tions with whom they are related up until the fourth degree of consan-
guinity and second of affinity.

This principle is, in turn, repeated in Supreme Decree 181, which
provides that officers in charge of reviewing the bidding participants’
documents, may not delegate their responsibility ‘except in cases of
conflict of interest’; and article 44, which specifically deals with con-
flicts of interest by providing that individuals or companies, whether
associated or not, advising a public entity in a procurement process,
may not participate in such process, under any reason or circumstance;
and that individuals or companies, or their corresponding subsidiar-
ies, contracted by the convening entity to provide goods, perform
works or provide general services, may provide consulting services in
respect thereof.

18 How is the involvement of a bidder in the preparation of a
tender procedure dealt with?

In accordance with article 44, any consultant participating during the
drafting of the bidding may not take part in such process, under any cir-
cumstances. As a consequence, the prohibition is absolute.

19 Whatis the prevailing type of procurement procedure used by
contracting authorities?

The prevailing type of procurement procedure depends on the goods
being bought or the service needed.

For example, and given the many restrictions for foreign bidders
to take part in national bidding procedures, practice has shown that
many specialised services or technological goods are often contracted
by means of the direct contracting of goods and services process, which
bypasses the bidding phase completely. The reason for this is because
there is no minimum or maximum amounts to these types of contract-
ing procedures and offices such as SEDEM, as well as strategic develop-
ment sectors (mining, hydrocarbons, energy, telecom) developed their
own regulations, whereby they may be allowed to turn to foreign bid-
ders whenever the specific services or goods that are needed cannot be
found in Bolivia.

20 Canrelated bidders submit separate bids in one procurement
procedure?

There is no provision regarding an applicable procedure whenever
related bidders submit bids during procurement processes. As a conse-
quence, and given that it is not prohibited, the requirements and condi-
tions applicable are the same as with any other bidder.

21 Isthe use of procedures involving negotiations with bidders
subject to any special conditions?

Supreme Decree 27328 of September 2015, provides for two types of sit-

uations when bidders may negotiate bidding terms with public officials:
Small bidding procedures (equal to or less than 160,000 bolivia-
nos), in which case, public officers may use negotiation tables and
inverse fairs, which consist of fairs organised by public entities
and governmental authorities in order to offer their different pro-
grammes to possible bidders. In order to be applicable, these types
of negotiations may only be for amounts that are less than 160,000
bolivianos and may be granted through direct contracting proce-
dures or comparison of prices procedures.
Calls for bids based on expressions of interest, which consist of bid-
ding procedures for consulting firms and may only be applicable to
amounts equal or more than 800,000 bolivianos. The only addi-
tional condition is included in article 105 of Supreme Decree 27328,
which provides that under no conditions may the negotiations car-
ried out between the bidders and the entity calling the bid, modify
the contract.

22 Ifthelegislation provides for more than one procedure that
permits negotiations with bidders, which one is used more
regularly in practice and why?

Given the difference in prices, each negotiation is applicable to differ-
ent situations and as such, they cannot be equally compared. However,
and given recent advertising, we could conclude that the negotiation
most regularly used in recent practice is the one carried out by means of
negotiation tables and inverse fairs.

www.gettingthedealthrough.com

23 What are the requirements for the conclusion of a framework
agreement?

A framework agreement is called a basic document for contracting
(DBC) in Bolivia.

Supreme Decree 181 provides one draft DBC that may be adapted
by the corresponding entity calling for bids, in accordance with the con-
ditions issued by the maximum executive authority (MAE), and it must
include the necessary technical conditions, evaluation methodology,
procedures and conditions for the hiring process under which the public
procurement procedure shall be based.

Given its importance for public procurement procedures, and with
the intent of equalising and making such procedures more transparent,
the current administration included a draft DBC to be included in every
public procurement above 20,000 bolivianos. Any modification to this
draft must be first informed and approved by the applicable MAE. In
consequence, the strength of this document surpasses that of a mere
contract, given that its terms are provided by a national regulation, and
are very difficult to modify, if at all.

Aswas previously mentioned, and depending on each procurement
process, some aspects of the contract contained in the DBC may be
modified by the contracting entity and the adjudicated bidder, as long
as such modifications do not exceed 10 per cent of the main contract’s
price and units.

24 May a framework agreement with several suppliers be
concluded?

Article 24 of Supreme Decree 181 provides that in cases of technical or
economic advantage procurement processes, the contracting of goods
and services may be adjudicated by items, lots, tranches or packages,
through one single call and framework agreement.

In order to be applicable, the DBC must list and refer to each item,
lot, tranche or package, individually.

Only in cases when one of the items, lots, tranches or packages is
not awarded is an additional competitive procedure necessary.

25 Under which conditions may the members of a bidding
consortium be changed in the course of a procurement
procedure?

There are no specific provisions regarding changes in consortiums dur-
ing the course of a procurement process. However, and given the pro-
visions of Supreme Decree 181 with regard to the various forms that
need to be filled by consortiums in order to take part in procurement
procedures, we believe that such a change would lead to the rejection
of such consortium.

26 Are there specific mechanisms to further the participation
of small and medium-sized enterprises in the procurement
procedure? Are there any rules on the division of a contract
into lots? Are there rules or is there case law limiting the
number of lots single bidders can be awarded?

The specific mechanism included to increase the participation of small
and medium-sized enterprises in procurement processes is provided by
article 31 of Supreme Decree 181, which provides that in the procure-
ment of goods and services under the modalities of public biddings and
national support for production and employment (ANPE), a margin of
preference of 20 per cent shall be granted to the price offered for micro
and small companies, associations of small urban and rural producers
and farmers.

Regarding the division of contracts into lots, as it was previously
pointed out, DBCs may be divided into items, lots, tranches or pack-
ages, in cases when construction of services require so. There is no limit
to the proponents who may bid, since each condition would be provided
by the corresponding DBC.

With regards to the award of certain items or lots to single bidders,
article 24 provides that when a bidder submits his or her proposal for
more than one item, lot, tranche or package, he or she must only submit
one set of legal and administrative documentation; and one technical
and economic proposal for each item, lot, tranche or package. As a con-
sequence, there are no limits to the lots a single bidder may be awarded.
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Update and trends

With the creation of SEDEM, new regulations have been created in
order to allow such entity to directly contract with foreign provid-
ers, who, otherwise, would have had to overcome too many obsta-
cles in order to be able to provide their services or goods in Bolivia.

However, such opportunities can, sometimes, be a double-
edged sword, given that practice has shown and recent news
demonstrated that loopholes in applicable legislation provide an
opportunity for nepotism and sidestepping rules that should allow
for more transparency, such as the comparison between offers, the
negotiation of public procurement contracts and the publication of
bidders’ information at SICOES.

27 What are the requirements for the admissibility of variant
bids?

Typically variant bids are not acceptable, and the bidder must present
only one bid. The only case in which variant bids may be presented
is where there are different items or lots being bid simultaneously, in
which case bidders may be allowed to provide as many as they can,
provided the DBC allows for various lots and items within the procure-
ment process.

In this regard, bidders must adjust their proposals to the DBCs pub-
lished by the bidding authority at SICOES.

28 Must a contracting authority take variant bids into account?

During the presentation stage of procurement procedures,
article 27 of Supreme Decree 181 provides that public officials may
declare a bid as void: if no proposal had been received; if all economic
proposals exceed the reference price; or if no proposal complies with
what was specified in the DBC, among others.

As a consequence, we can conclude that if a variant bid is filed that
does not comply with the DBC, then such bid will be declared void.

29 What are the consequences if bidders change the tender
specifications or submit their own standard terms of
business?

The applicable regulation provides that whenever bids do not com-
ply with the conditions of DBCs, where the tender specifications and
technical standards are included, the procurement process must be
declared void.

30 What are the award criteria provided for in the relevant
legislation?

Article 23 of Supreme Decree 181 provides that the following methods
of selection and adjudication will be considered for procurement pro-
cedures of goods and services: quality, technical proposal and cost;
fixed budget; lower cost; and lowest evaluated price, according to what
is established in each DBC.

Each of these adjudication conditions are in turn supported by
preference margins, which range from products and services created
and provided in Bolivia, to a preference margin for companies where
less than 49 per cent is owned by foreign companies or individuals.

31 What constitutes an ‘abnormally low’ bid?

There is no definition of what constitutes an ‘abnormally low’ bid.
However, looking into published DBCs, abnormally low bids do not
have a specific amount but do include a verification procedure, which
includes a comparison between the estimated price that was included
in the framework agreement, and the price list provided by the bid-
der, in order to confirm the consistency with the methods and pro-
posed calendars.

32 Whatis the required process for dealing with abnormally low
bids?

As in question 31, bids containing abnormally low prices must be com-
pared with the original price proposed by the framework agreement.
If the price of the offer proves to be abnormally low, the offer may
be rejected for lack of consistency. If adjudicated, and having evalu-
ated the price, taking into consideration the terms of payment envis-
aged, the public entity may request that the amount of the compliance
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guarantee is increased by the bidder to a sufficient level in order to pro-
tect the state from any loss in case of non-compliance with the terms
of the contract.

Review proceedings

33 Which authorities may rule on review applications? Is it
possible to appeal against review decisions and, if so, how?

The authorities that rule on review applications are organised in a rat-
ings commission, each member being appointed by the person respon-
sible for the recruitment process, who is, in turn, appointed by the MEA
in charge of the procurement process.

It is possible to appeal against review decisions, by means of an
administrative challenge recourse, which may only be filed against
decisions regarding the content of the DBC, adjudication decisions and
bids that were declared void.

34 If more than one authority may rule on a review application,
do these authorities have the power to grant different
remedies?

The only authority in charge of ruling over administrative challenge
recourses is the MEA in charge of the conflicted procurement process.

35 Howlong do administrative or judicial proceedings for the
review of procurement decisions generally take?

Article 97 of Supreme Decree 181 provides that these types of proce-
dures should take up to 10 days. However, in practice, administrative
proceedings for the review of procurement decisions take between two
to four months.

36 What are the admissibility requirements?

In order to be admissible, an administrative appeal must be accompa-
nied by a renewable, irrevocable and immediate execution guarantee.

Regarding the standing capacity of bidders, article 11 of the
Administrative Procedure Law provides that any individual or entity,
public or private, whose subjective right or legitimate interest is
affected by an administrative action, may appear before the compe-
tent authority (in this case the MEA) to assert their rights or interests,
as appropriate, without having to prove personal and direct interest in
relation to the act that motivates their intervention.

37 What are the time limits in which applications for review of a
procurement decision must be made?

Article 97 of Supreme Decree 181 provides that the MEA must issue
an express decision within a period of a maximum of five days, count-
ing from the filing of the administrative appeal. The resolution that
resolves the administrative appeal does not allow further administra-
tive appeals, opening the way to judicial involvement.

38 Does an application for review have an automatic suspensive
effect blocking the continuation of the procurement
procedure or the conclusion of the contract?

Article 96 of Supreme Decree 181 provides that the filing of the appli-
cation for review will suspend the contracting procedure, which may
restart, once the administrative recourse is exhausted.
There are no provisions regarding the lifting of such suspension.
Based on administrative legislation applicable to administrative
recourses, theoretically it would be possible for the suspension to be
lifted if a bidder files and wins a constitutional claim (amparo) based
on the grounds that the suspension has affected the bidder’s constitu-
tional right to work, or some other constitutional right.
39 Approximately what percentage of applications for the lifting
of an automatic suspension are successful in a typical year?

There are no provisions regarding the lifting of automatic suspensions,
and none have taken place so far.

40 Must unsuccessful bidders be notified before the contract
with the successful bidder is concluded and, if so, when?

The analysis and adjudication of a procurement process is public infor-
mation, and must be published at the SICOES.
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41 Isaccess to the procurement file granted to an applicant?

Article 22 of Supreme Decree 181 provides that once the adjudication
has been made, the proposals that were not awarded will not be public,
and their subsequent use for other purposes will be prohibited, unless
written authorisation of the bidder is received.

In public tenders, the proposals may be returned to the correspond-
ing non-adjudicated bidders, at their request, as long as the contracting
entity keeps a copy. This option is not available in public procurement
processes related to national support for production and employment.

42 Isit customary for disadvantaged bidders to file review
applications?

Given that there is no public information available with regards to
applications for review, it is very difficult to determine the exact num-
ber of filings, or the type of bidders who filed such recourses.

However, based on current practice, it is not customary for disad-
vantaged bidders to file review applications, given that such a proce-
dure is very lengthy and expensive, and the outcome is almost always
granted in favour of the contracting authority, given the way in which
the procedure is created and given that it is the contracting entity itself
that must resolve a decision of the officer appointed by it.

43 Ifaviolation of procurement law is established in review
proceedings, can disadvantaged bidders claim damages?

Aslong as such violation of procurement law generated direct damages
to disadvantaged bidders, it is possible for them to claim damages. In
order to be able to prove this, the bidder would need to prove that the
violation of such procurement laws generated loss of pro