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has become a powerful financial tool for sovereign and quasi-sovereign entities,
suitable to attain not only purely budgetary goals, but also to help governments
and their regional or local subdivisions implementing overreaching social and
economiic policies.

Having these developments as background, we aim in the following pages to
provide a general (legal) update on the public sector securitisation market in
Europe. With this goal in mind, we will both look into the performance of the
transactions set up in previous years and see how they have resisted the passage of
time, as well as briefly going through the most important structures that have come
to light in 2005, originating from multiple different sources and revealing very
interesting features for the expansion of the securitisation concept. Also, we
attempt to draw an overview of what the future of public securitisation may be and
try to identify which new trends in terms of legal structures, asset types and orig-
inators may come into play.

2. WHY GO ABS?

With grey clouds over European economies which fail to deliver steady
economic growth rates, and with stringent public debt and budget deficit limita-
tions, in spite of the momentary easing of the rules decided during 2005
the incentives are more than ever there for sovereign entities to move towards
new financial tools such as asset securitisation and monetization of public
assets/credits.

Naturally, the main attractiveness of public sector securitisation lies in
the ability to raise funds to face financial and budgetary needs, in a context where
the flexibility that has been obtained with the recent amendments to the Maastricht
Treaty and the Stability and Growth Pact, aiming at dealing with the difficult eco-
nomic situation endured by most economies of Europe, did not waive the very
tight limitations to which Europe’s big and small economies are still subject. Thus
there is the need to monetize valuable assets and to seek to market them for the
purposes of raising funds through alternative financial means while keeping as
narrow as possible the access to traditional means of finance.

However, reality is showing that the benefits of securitisation are not limited
to financial and budgetary gains. Indeed, the market pressure which is introduced
in the management and servicing of the securitised assets often adds significant
value and operates as a crucial efficiency-enhancing tool. The need to ensure
steady cash-flows to meet the liabilities to investors leads inevitably to higher,
more efficient standards, thus rationalizing and improving revenues.

Moreover, also of significance are the externalities that these deals might trig-
ger in relation to the public administration structure, services and equipments
which are in many cases linked to the need to supply the investors, market regula-
tors and specialized press with appropriate disclosure of the performance resulting
from the accomplishment of the servicing tasks.
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3. BUSY YEARS IN EUROPEAN PUBLIC SECTOR
SECURITISATION

3.1 Belgium’s Delinquent Tax Receivables Transaction

Driven by the need to meet the budget deficit limitation imposed at the EU level,
The Kingdom of Belgium became in 2005 a new member of the sovereign ABS
originators club with the setting up of a delinquent income tax receivables deal
arranged by JP Morgan. Involving asset types (the transaction includes corporate
income tax, personal income tax and tax penalties) and a legal structure close to
the Portuguese Explorer deal, the Belgium transaction aims at a triple A rating
by contemplating a massive over-collateralisation (with the issuance of EUR500
million in notes for the purchase of a EUR9.488 billion portfolio) and by relying
strongly on the suitability and reliability of the servicer’s performance of its
collection tasks.

These mechanisms, plus liquidity facility lines and the swap arrangements
that were also created to the benefit of the issuer and also forming part of the iso-
lated pool of assets corresponding to the transaction, ensured the necessary credit
enhancement and liquidity structure required to obtain the envisaged ratings.

One particular risk worth mentioning, which can be said to be somehow typi-
cal of these public sector deals (in particular those which involve ‘sensitive’ assets
such as tax credits) is the fact that the servicer — The Kingdom of Belgium acting
through the Ministry of Finance — cannot be replaced, even in case of poor per-
formance. This derives naturally from the sovereign nature of the tax collection
task, which due to Constitutional concerns, cannot by transferred to private entities.

Proper mitigation of this risk is thus a crucial concern, which was essentially
addressed by features such as the interest in the portfolio kept by The Kingdom of
Belgium (operating as a strong incentive for collections to be as successful and
efficient as possible), as well as the incentive fees that the servicer is entitled to
receive (thus allocating the servicing compensation in a manner that incentivizes
collections, even in the more stressed assets contained in the portfolio).

Moreover, another of the rating agencies’ concerns was to obtain detailed and
insightful information regarding the relevant enforcement and collection proce-
dures, so as to assess the probabilities and time frames of the recoveries relating
to the assigned tax claims. Once these issues were properly dealt with and evalu-
ated on the basis of extensive legal review and due diligence on the applicable
rules in the context of the relevant transaction documents, the rating agencies
accepted the servicing structure proposed for this deal as being compatible with
maximum rating requirements.

Another interesting feature of this transaction was the circumstance that it
relied on an unrated entity — Poste Financiere S.A. — to hold the accounts where
collections are paid in, thus raising commingling and bankruptcy concerns. This
imposed on the originator the commitment to pay to the issuer of the Notes any
amounts not transferred by Poste Financiere S.A. to the transaction, thus reducing
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